BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY UNDER

THE CENTRAL GOODS & SERVICES TAX ACT, 2017

Case No. 48/2019
Date of Institution 05.04.2019
Date of Order 03.10.2019

In the matter of:

1. Sh. Mohit Arora, 2C-144, Kalpataru Estate, JVLR Road, near Majas
Bus Depot, Andheri East, Mumbai-400093.

2. Director General of Anti-Profiteering, Central Board of Indirect Taxes
& Customs, 2™ Floor, Bhai Vir Singh Sahitya Sadan, Bhai Vir Singh

Marg, Gole Market, New Delhi-110001.

Applicants
Versus

1. M/s Lodha Developers Limited, Lodha Excelus, N. M. Joshi Marg,
Mahalaxmi, Mumbai-400011.

2. M/s Lodha Impression Real Estate Private Limited, 412, Floor-4, 17G,
Vardhaman Chamber, Cawasji Patel Road, Horniman Circle, Fort,
Mumbai -400001. |

W Rl
Responde
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Quorum:-

1. Sh. B. N. Sharma, Chairman
2. Sh. J. C. Chauhan, Technical Member
3. Ms. R. Bhagyadevi, Technical Member

4. Sh. Amand Shah, Technical Member

Present:-

1. None for the Applicant No. 1.

2. Sh. Rana Ashok Rajnish., Assistant Commissioner for the Applicant
No. 2.

3. Sh. Mangal Prabhat Lodha, Authorised Representative, Sh. Rakesh
Gupta, Sr. Vice President (Taxation), Sh. Timish Salot, Vice
President (Taxation), Sh. Surendra S. Gupta, Consultant, Sh,
Santosh Thapliyal, Authorised Representative and Sh. Archit

Aggarwal, Chartered Accountant for the Respondents.

ORDER

1. This Report dated 28.11.2018 has been received from the Applicant
No. 2 i.e. the Director General of Anti-Profiteering (DGAP) after
detailed investigation under Rule 129 (6) of the Central Goods &
Service Tax (CGST) Rules, 2017. The brief facts of the case are that

vide his application dated 30.05.2018 (Annexure-1 of the Report)
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submitted to the Maharastra Screening Committee on Anti-profiteering
under Rule 128 (2) of the CGST Rules, 2017, the Applicant No. 1 had
alleged profiteering by the Respondents while he had purchased Flat
No. 704, Building-2, Lodha Eternis, Andheri East, Mumbai, in “Lodha
Eternis” project launched by the Respondents. The above Applicant
had also alleged that the Respondents had not passed on the benefit
of Input Tax Credit (ITC) although they had charged GST @ 12%
w.e.f. 01.07.2017 from him. The Maharashtra State Screening
Committee had examined the above application and after its prima
facie satisfaction that the Respondents had violated the provisions of
Section 171 of the CGST Act, 2017, had sent the same with its
recommendations for necessary action to the Standing Committee on
Anti-profiteering on 13.07.2018 as per the provisions of Rule 128 of
the CGST Rules, 2017. This application was duly considered by the
Standing Committee on Anti-profiteering in its meetings held on
07.08.2018 & 08.08.2018 and was referred to the DGAP for
conducting detailed investigation on the allegations levelled by the
Applicant No. 1.

2. The DGAP has stated in his Report that the above flat was booked by
the Applicant No. 1 on 21.04.2015 before the GST had come in to
force w.e.f. 01.07.2019 and the following demands had been raised on

him by the Respondents as per the Table-A given below:-

A
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Table-A

(Amounts in Rs.)

Particulars

Other

Service

Total Amount demanded post GST (F)=(D)+(E)

BSP Charges Tax GST Total

Agneement Vishue (A) 2,52,62,127 0 11,36,796 0 2,76,32,656
Paid in Pre-GST era (B) 2,39,73,758 0 10,37,112 0 2,50,39,694
Balance to be paid Post GST (C)= (A)(B) 12,88,370 12,71,629 99,684 0 26,59,683
Amount Demanded by Respondents during 12,63,107 0 0 1,651,573 14,14,680 M
01.07.2017 to 31.08.2018 (D)
Amount to be demanded by Respondent (E) A28 L ¢ L 38,720

12,88,370 12,71,629 0 2,88,401 28,48,400

3. The DGAP has also stated that the Applicant No. 1 had submitted the

following documents along with his complaint:-

Duly filled in Form APAF-1.

Copy of Allotment letter from the Respondents.

Copies of Payment Schedule Pre-GST & Post-GST.

Copy of agreement dated 21.04.2015.

Copies of e-mails requesting for passing on the benefit of ITC.

Copy of final demand letter alongwith amount.

ID proof (PAN Card).

4. The DGAP had issued Notice under Rule 129 of the CGST Rules,

2017 on

11.09.2018 (Annexure-3 of the Report) asking the

Respondents to intimate whether they admitted that the benefit of ITC

had not

been passed on to

the above Applicant through

commensurate reduction in the price of the flat and if so, to suo moto

determine the quantum of such benefit and communicate the same

with necessary evidence. An opportunity to inspect the non-

confidential evidence/information submitted by the Applicant No. 1
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also afforded to the Respondents between 17.09.2018 and 19.09.2018
which they had utilised on 19.09.2018. In response to the Notice dated
11.09.2018, the Respondents, vide their reply dated 26.09.2018,
submitted to the DGAP that the on-going operations of Lodha Eternis
residential project were assigned to the Respondent No. 1 w.e.f.
20.02.2018, vide National Company Law Tribunal's order dated
20.02.2018. It was also stated that all the transactions, subsequent to
the above assignment in respect of Lodha Eternis residential project,
were to be maintained in the books of account of the Respondent No.
1 and therefore, he was also made a co-noticee vide Notice
F.No.22011/AP1/80/2018 dated 24.10.2018 issued by the DGAP. The
Applicant No. 1 was also afforded an opportunity of inspecting the
evidence produced by the Respondents between 19.11.2018 to
20.11.2018 however, he had requested vide his email dated
14.11.2018 to send him the copies of the evidence by post which were
accordingly sent to .him by the DGAP. The DGAP has also submitted
that the present investigation has been conducted from 01.07.2017 to
31.08.2018 and the period for completing the investigation was upto
29.11.2018 as per the provisions of Rule 129 (6) of the CGST Rules,
2017,

5. The DGAP has also intimated that the Respondent No. 2 had filed
replies to the Notice vide their letters dated 18.09.2018, 26.09.2018,
12.10.2018, 22402018, 23.10.2018, 24.10.2018, 01.11.2018,

06.11.2018 and 12.11.2018. The contents of the replies given by the

above Respondent have been given in brief by the DGAP as under:
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That the Respondents had claimed that the allegation of the
above Applicant was completely misplaced, unjustified &
premature and all facts had not been placed on record by him.
That the Respondents had also claimed that much before
coming in to force of the GST they vide his email dated
17.06.2017 had intimated the above Applicant that the available
GST benefits would be passed on to him

That the Respondents vide their email da'Eed 06.09.2017 had
clearly informed the above Applicant thatlthe benefit of ITC
would be passed on at the time of possession.

That the possession of Flat no. 704 was yet to be handed over to

the above Applicant by the Respondents.

6. The DGAP has further intimated that the Respondent No. 2 had also

submitted the following documents:-

(a)

(b)

(e)

Copies of GSTR-1 returns for July, 2017 to August, 2018 in r/o
the Respondent No. 2.

Copies of GSTR-3B returns for July, 2017 to August, 2018 in r/o
the Respondent No. 2.

Copies of Tran-1 statements for the transitional credit availed by
the Respondent No. 2.

Copies of VAT & ST-3 returns for April, 2016 to June, 2017 in
r/o the Respondent No. 2.

Copy of Electronic Credit Ledger for the period July, 2017 to

August, 2018 in r/o the Respondent No. 2.
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(f)  Copies of all demand letters and sale agreement/contract and
construction agreement dated 21.04.2015 in the name of the
above Applicant Sh. Mohit Arora.

(g) Taxrates Pre-GST and Post-GST in r/o the Respondent No. 2.

(h) Computation of GST benefit to be passed on.

(i) Copy of Balance Sheet for FY 2016-17 & 2017-18 in r/o the
Respondent No. 2.

(j) Details of taxable turnover and ITC for the project Lodha
Eternis.

(k) List of home buyers in the project Lodha Eternis along with the
details of land owners.

7. The DGAP has also submitted that the Respondent No. 1 had also
filed replies to the Notice vide his letters dated 12.10.2018,
22102018, 28.10.2018, 24.10.2018, 01.11.2018, 06.11.2018,
12.11.2018, 15.11.2018, and 20.11.2018. He has also informed that
the Respondent No. 1 had given similar replies which had also been
given by the Respondent No. 2 and which had been mentioned in
para 5 above and in addition he had given the following submissions:-

|.  That the Respondent No 1 had intimated the quantum of GST
benefit as Rs.196/- per sqg. ft., vide his possession demand
letter dated 18.08.2018 to the above Applicant.

Il. That the benefit of ITC due to reduction in the cost incurred
post 01.07.2017 as a result of elimination of taxes like

VAT/Excise Duty/CVD & SAD applicable on the materials on

v
which the Respondent No. 1 was not entitled to take cyiw
~ D
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during the erstwhile regime, worked out as Rs.170/- per sq. ft.
in building No. 2 and Rs. 196/- per sq. ft. in the “Lodha Eternis”
Project, whereas the Respondent No. 1 had already given the
benefit to the applicant by way of reduction in price @ Rs.196/-
per sq. ft. amounting to Rs 1,90,316 & Rs. 23,273/- on account
of excess Maharashtra VAT (MVAT) paid @1% on total
agreement value at the time of agreement registration.

lll. That the above benefit of Rs. 170/- per sq. ft. & Rs. 196/- per
sq. ft. had been calculated without considering the reversal of
the credit on account of credit attributable to unsold units post
receipt of occupancy certificate.

IV. That the GST benefit of Rs. 196/- per sq. ft. included transition
credit of Rs. 48,74,677/- of which Rs. 36,70,830/- pertained to
the goods lying in stock (work in progress—unsold flats as on
30.06.2017). It was also claimed that the Commissioner of
State Taxes Maharashtra State had issued an internal Circular
No. 23A of 2018 dated 01.09.2018 wherein it was stated that
the developer was not eligible for transitional credit.

8. The DGAP has intimated that the Respondent No. 1 had also
submitted the following documents:-

(a) Copies of GSTR-1 returns for March, 2018, to August, 2018 in
r/o M/s Lodha Developers Ltd.

(b) Copies of GSTR-3B returns for March, 2018, to August, 2018 in

r/o M/s Lodha Developers Ltd. M_’,“L/\q
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(c) Copy of Electronic Credit Ledger for the period from Mérch,
2018 to August, 2018 in r/o M/s Lodha Developers Ltd.

(d) Computation of GST benefit to be passed on.

(e) Copy of Balance Sheet for FY 2016-17 & 2017-18 in rlo M/s
Lodha Developers Ltd.

(f) Details of taxable turnover and ITC for the project Lodha
Eternis.

9. The DGAP after investigation has stated that the main issue for
determination was whether there was benefits of reduction in the rate
of tax or additional ITC on the supply of construction service provided
by the Respondents after coming in to force of the GST w.e.f.
01.07.2017 and whether the Respondents had passed on the above
benefits to the recipients in terms of Section 171 of the CGST Act,
2017 or not. The DGAP has also stated that the Applicant No. 1 had
submitted correspondence dated 18.08.2018 received from the
Respondents revising the payment schedule. The details of the
amounts and taxes paid by the Applicant No. 1 to the Respondent

No.1 were as under:-

\Aﬂ‘/\f
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Table-“B”

(Amount in Rs.)

S. Other . ITC Benefit
Kl Payment Stages Due Date BSP Charges Service Tax GST  |passed on Total
1 | Application money-1| 10.04.2015 1,80,000 - 6,674 - 7 1,86,674
2 | Application money-2| 10.04.2015 23,46,213 - 86,998 - = 24,33,211
3 | Application money-3| 01.05.2015 25,00,951 - 92,735 - 7 25,93,686
On initiation of RCC -
4 wétk for Bodlim 14.03.2016 12,63,106 - 54,945 - 13,18,051
On initiation of RCC =
3] work-tor Gaftien 01.08.2016 12,63,106 - 56,840 - 13,19,946
On initiation of RCC -
6 |workforlLevel1& | 31.08.2016 25,26,212 - 1,13,680 - 26,39,892
level 2
On initiation of RCC -
7 wiek for lavalio 27.09.2016 12,63,106 - 56,840 = 13,19,946
On initiation of RCC -
8 woitk for lovel.3 14.10.2016 12,63,106 - 56,840 - 13,19,946
On initiation of RCC i
9 wotk for levald 28.10.2016 25,26,212 - 1,13,680 - 26,39,892
On initiation of RCC -
10 Warcar leval 5 11.11.2016 18,94,660 - 85,260 - 19,79,920
On initiation of RCC -
11 By 24.11.2016 18,94,660 - 85,260 - 19,79,920
12 | On initiation of RCC| 7 15 5016 | 18,94,660 - 85,260 3 ; 19,79,920
work for level 7
13 | On initiation of RCC| 16 155016 | 18,94,660 . 85,260 ; : 19,79,920
work for level 8
On initiation of Z
14 | facade work 14.02.2017 12,63,106 - 56,840 - 13,19,946
external
Final Possession 18.08.2018/ 2,88,401 | 1,90,316 | 26,32,820
15. | Demand Letter 13002018 | 1988107 | 1271629 ;
Amount yet to be : : 3,032 - 28,295
16. | Demanded i 25,263
Total 2,52,62,127 12,71,629 10,37,112 | 2,91,433 | 1,90,316 | 2,76,71,985

10. The DGAP has also submitted that the contention of the Respondent

No. 1 that the accurate quantum of ITC would be finally determined

and the benefit passed on to the recipients at the time of giving

possession might be correct as the above Respondent had passed on

benefit of Rs 1,90,316/-, vide his possession demand letters dated

18.08.2018 & 13.09.2018 but the profiteering, if any, had to be

established at a point of time in terms of Rule 129 (6) of the CGST

Rules, 2017. Therefore, the ITC available to the Respondents and the

taxable amount received by them from the above Applicant and other

recipients till 31.08.2018 had to be taken into account for determining

profiteering.
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11. The DGAP has further submitted that the contention of the
Respondents that all the units were not sold till the time of completion
of this investigation and it was also not known if all the units would be
sold before receiving the completion certificate from the competent
authority therefore, in respect of any unsold units, corresponding ITC
would have to be reversed once the completion certificate was
obtained as ITC in respect of such units had been claimed in the
relevant months when inward supplies were received by the
Respondents. The DGAP has also contended that his above
submission was supported by para 5 of Schedule-lll of the CGST Act,
2017 and Clause (b) of Paragraph 5 of Schedule Il of the CGST Act,
2017, therefore, the ITC pertaining to the units which were under
construction but not sold was provisional ITC which might be required
to be reversed by the Respondents in terms of Section 17 (2) &
Section 17 (3) of the CGST Act, 2017. Therefore, the DGAP has
claimed that the ITC pertaining to the unsold units was outside the
scope of this investigation and the Respondents were required to
recalibrate the selling price of such units to be sold to prospective
buyers by considering net benefit of additional ITC available to them
Post-GST.

12. The DGAP has also intimated that another claim made by the
Respondents was that the above Applicant had withdrawn his
complaint and hence, the investigation should be closed, however, he
has submitted that although the proceedings must flow from an

application but there was no legal provision under which it could be
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withdrawn. He has further intimated that as per the provisions of Rule
129 of the CGST Rules, 2017, he was legally bound to complete the
investigation in case of any reference having been received from the
Standing Committee on Anti-profiteering and hence withdrawal of an
application could legally not be a valid reason for closing the
investigation.

13. The DGAP has also stated that the Respondents had submitted that
the on-going business of Lodha Eternis residential project was
demerged into M/s Lodha Developers Ltd. w.ef. 20.02.2018
(Respondent No. 1), vide National Company Law Tribunal order dated
02.02.2018. It was also submitted that all the transactions, subsequent
to demerger, in respect of Lodha Eternis residential project would be
accounted for and recorded in the books of M/s Lodha Developers Ltd.
and hence the Respondent No 1 had legal obligation to pass on any
benefit in respect of the units sold by him to the buyers of the project
Lodha Eternis. It was further submitted by the DGAP that prior to
01.07.2017 i.e. in the Pre-GST era, the Respondents were eligible to
avail CENVAT credit of Service Tax paid on input services only and no
credit was available in respect of the Central Excise Duty paid on the
inputs, of VAT paid on inputs and of VAT (WCT) paid to the sub-
contractors. However, Post-GST, the Respondents were eligible to
avail ITC of GST paid on inputs and input services including the sub-
contracts. He has also submitted that from the data submitted by the

Respondents which had been duly verified from the GSTR-1 and

GSTR-3B Returns, the details of the ITC availed by the Respondents ﬂ
S
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and their taxable turnover for the project Lodha Eternis during the said

periods, the ratio of ITC to turnover during the Pre-GST and Post-GST

period was as under:-

Tall :
Table-“C (Amount in Rs.)
. April, 2017 July, 2017 | March, 2018
S. ; April, 2016 to Total (Pre- : Total
Particulars to June, to Feb, to August,
No. March, 2017 2017 GST) 2018 2018 (Post-GST)
(1) (2) (3) (4) (5)=(3)+(4) (6) (7) (8)=(6)+(7)
1 CENVAT of Service Tax Paid on
nput Services as per ST-3 (A) 3,89,87,822 82,67,704 4,72,55,526 5
Input Tax Credit of VAT Paid
2 on Purchase of Inputs as per
VAT Returns (B)
Total CENVAT/Input Tax
3 | Credit Available (C)= (A+B) 3,.80,87,822 | 82,67,704 4,72,55,526
Input Tax Credit of GST
4 | Availed as per GST Return (D) 2,02,01,655 | 31248.551 | &4 47 206
Total Taxable Turnover as per
5 Returns (E) 1,26,02,62,634| 54.81,63,800 1,80,84,26,434| 39,67,04,816 | 25,09,38,848 | 64,76,43,664
6 Total Saleable Area of Villas in the project (Sqaure ft) (F) 1,98,929.00 1,98.929.00
T Area Sold relevant to Taxable turnover as per returns (G) 1,19.364.00 1,56.002.00
8 Relevant CENVAT/Input Tax Credit (H)= [(C)*(G)/(F)] or
[(D)*(G)/(F)] 2,83,54,883 4,74,03,270
Ratio of CENVAT/ Input Tax Credit to
9 P 1.57% 7.32%

Taxable Turnover [(I)=(H)/(E)]

14. On the basis of the above Table the DGAP has argued that the ITC as

a percentage of the total turnover that was available to the

Respondents during the Pre-GST period from April, 2016 to June,

2017 was 1.57% and during the Post-GST period from July, 2017 to

August, 2018, was 7.32% which confirmed that Post-GST, the

Respondents had benefited from the additional ITC to the tune of

5.75% (7.32%-1.57%) of the total turnover. Accordingly, the DGAP has

assessed the amount of profiteering by comparing the applicable tax

rates and the ITC available during the Pre-GST period (April, 2016 to

June, 2017) when Service Tax @4.5% and VAT@1% was paya 7\\('
“w Y
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furnished by the DGAP as under:-

(total tax rate of 5.5%) with the Post-GST period (July, 2017 to August,
2018) when the effective GST rate was 12% (GST @18% alongwith
1/3rd abatement on value) on construction service, fixed vide
Notification No.11/2017-Central Tax (Rate), dated 28.06.2017. On the
basis of the figures contained in the above table, the comparative
figures of ITC availed/available during the pre-GST period and post-

GST period and the profiteered amount/excess collection have been

Amount

Table-“D” (Amount in Rs.)
= Particulars Pre-GST | Post- GST
April, 2016 | July, 2017
1 Period A to June, to August,
2017 2018
2 Output tax rate (%) B 5.50% 12.00%
Ratio of CENVAT/ Input Tax Credit to Taxable & i
3 | Turnover as per Table - D above (%) & 1.90% 7.32%
: £ D=12%
4 Increase in tax rate post-GST (%) loss 4.75% - 6.50%
= 9
5 Increase in input tax credit availed post-GST (%) 15552.227"/2 - 5.75%
6 | Analysis of Increase in input tax credit:
7 gg;sg Price collected during July, 2017 to August, F 64.76,43,664
8 Less: Units cancelled and amount refunded G
9 Net Base Price collected during July, 2017 to August, H=F-G 64,76,43,664
2018 =%
10 | GST Collected @ 12% over Basic Price = H*12% T, e
14 Total Demand collected J=H+| 72,53,60,904
K= H*(1-E) 61,03,95,002
12 Recalibrated Basic Price or 94.25%
of H
13 | GST @12% L= K*12% Eldials
14 | Commensurate demand price M= K+L S5, 00,4602
15 Excess Collection of Demand or Profiteering N=J-M 4,17,18,502

15. The DGAP has also stated on the basis of the above table(s) that the
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16.

commensurate reduction in the base price as well as cum-tax price, in
terms of Section 171 of the CGST Act, 2017 and the benefit of the
additional ITC was required to be passed on to the recipients. The
DGAP has also contended that the Respondents had stated that any
such benefit would eventually be passed on to the recipients at the
time of giving possession of the flats, however, it was a fact that this
had not been done so far. He has further contended that it was clear
that the Respondents had retained the benefit which had accrued on
account of the additional ITC by not reducing the Pre-GST base price
of the flats by 5.75% and had charged GST at the increased rate of
12% on the pre-GST base price and hence they had contravened the
provisions of Section 171 of the of the CGST Act, 2017.

The DGAP has also computed the extent of profiteering or the benefit
not passed on by the Respondents, after taking into account the
CENVAT/ITC availability Pre and Post-GST and the details of the
amount collected from the home buyers during the period from
01.07.2017 to 31.08.2018 and claimed that the amount of benefit of
ITC which had not been passed on or in other words, the profiteered
amount came to Rs. 4,17,18,502/- which included 12% GST on the
base profiteered amount of Rs. 3,72,48,662/-. He has also supplied
the home buyer and unit no. wise break-up of this amount as per
Annexure-19 of his Report. He has also claimed that as per Sr. No. 24
of Annexure-19, the total benefit to be passed on to the Applicant No.
1 amounted to Rs. 81,364/-, however, the Respondents had already

passed on the benefit of Rs. 1,90,316/-, vide their possession dema
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