BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY
UNDER THE CENTRAL GOODS & SERVICES TAX ACT, 2017

Case No. 38/201¢8

Date of Institution 11.12.2019

Date of Order 07.07.2020
In the matter of:

1. Sh. Shivam Agarwal, H. No. 711 A, Nai Basti, B14, Near
Karbala, Bijnor, Uttar Pradesh-246701.

2. Director General of Anti-Profiteering, Central Board of
Indirect Taxes & Customs, 2nd Floor, Bhai Vir Singh Sahitya

Sadan, Bhai Vir Singh Marg, Gole Market. New Delhi-

110001,

Applicants
Versus

M/s Gaursons Realtech Pvt. Ltd., 02, Gaur Biz Park, Plot No.1.

Abhay khand-2, Indrapuram, Gaziabad-201014.

Respondent
Quorum:-
1. Dr. B. N. Eharma, Chairman
2. Sh J. C. Chauhan, Technical Member /44{
3. Sh. Amand Shah, Technical Member
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Present -
1. Sh. Shivam Agarwal Applicant No. 1 in person.

2. Smt. Gayatri, Deputy Commissioner and Sh. Rana Ashok Rajnish,

Assistant Commissioner for the Applicant No. 2

3. Sh. Atul Gupta, Sh. Vishal Gill and Sh. Ajay Sharma, Charterad

Accountants for the Respondent.

1. The investigation Report dated 23.10.2018 was received from the
Applicant No. 2, the Director General of Anti-Profiteering (DGAP) under
Rule 129 (6) of the Central Goods & Service Tax (CGST) Rules, 2017.
The brief facts of the case were that the Uttar Pradesh State Screening
Committee on Anti-profiteering had forwarded an application filed by the
Applicant No. 1 to the Standing Committee on Anti-profiteering under
Rule 128 (2) of the CGST Rules, 2017, as per the minutes of its meeting
held on 25.04.2018. The above Applicant had alleged in his application
that the Respondent had resorted to profiteering, while he had sold flat
No. F-1149 in his project 16" Park View', situated in Sector-19A,
Yamuna Express Way, Jaypee Green Sports City (East), Land Parcel,
Mirzapur, Greater Noida to him. The above Applicant had also alleged
that the Respondent had charged GST @ 12% from him on the

consideration paid by him before the GST had come into force wef

01.07.2017. He had further alleged that he had paid the full amount for
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the purchased flat on or before 30.06.2017 ie. before the
implementation of the GST and got the demand letter on 02.07.2017 in
which no GST was charged on the consideration paid before
01.07.2017, but later on, in July 2017, the Respondent had raised
demand for payment of GST @ 12% from him on the amount paid prior
to the imposition of the GST. Along with the application, the Applicant

had submitted the following documents:-

(i) Duly filled in Form APAF-1.

(it} Clarification about applicability of GST on under construction
and ready-to-move-in property issued by the CBEC

(iii) Applicant’s Ledger in the books of M/s Gaursons.

(v) Correspondence of Applicant with M/s Gaursons through e-
mails.

(v) Progress report of the project “16" Park View”.

2. The complaint lodged by the above Applicant was examined by the
Standing Committee on Anti-profiteering in its meetings held on
07.08.2018 and 08.08.2018 and it was decided to forward the same to
the DGAP to conduct a detailed investigation.

3. While submitting the above Report the DGAP in paras 4 to 6 of the

Report had stated that: -

4. On scrutiny of the documents received from the Standing

Committee on Anti-profiteering, it is observed that the Uttar

Pradesh State Screening Commitiee has stated that in the W
o
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case, the benefit of input tax credit had not been passed on by the
Respondent, however a perusal of the application revealed that
the applicant had alleged that the Respondent had charged GST
on the amount paid by him prior to GST, thus there was no
allegation that the benefit of input tax credit was not passed on.

5. Further the applicant relied on a clarification about applicability of
GST on under construction and ready-to-move-in property issued
by CBEC which says that no GST is payable on such property, if
the entire consideration has been paid to the builder before 1st
July, 2017 and such transaction would attract Service Tax as per
the Point of Taxation Rules, 2011 applicable to Service Tax, which

is further confirmed from an advertisement issued by Central

Board of Indirect Taxes and Customs
(http:/hwww cbic gov.infresources//htdocscbec/agst/GST on

commercial properties), where the invoice was raised or payment
was made prior to the appointed date under GST, the peint of
taxation arose before the appointed day (01.07 2017} and, such
transaction would attract Service Tax and not GST.

6. It is clear from the documents submitted that M/s Gaursons raised
the cost of the flat from Rs. 28,78 425/~ (including taxes) to Rs.
30,62,700/- (including taxes) after implementation of GST by
charging extra sum of Rs. 1,84 275/~ and this increment is on
account of a demand for GST on the payment received from the
applicant prior to implementation of GST. Section 171 of the
CGST, 2017 in as much the provisions of Section 171 comes into

play in the event, there is a reduction in the rate of tax or the
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an Increase in the benefit of input tax credit. The charging of GST
is by itself outside the framework of the said section 171,
Therefore, the grievances of the Applicant could not be redressed
through anti-profiteering provisions. However, this issue of
charging of GST can be examined by the jurisdictional GST

authorities.”

4. The above Report was considered by this Authority in its sitting held
on 30.10.2018 and since the allegation of the above Applicant was
not found to be maintainable by the DGAP it was decided to hear the
Applicants on 29.11.2018. Sh. Shivam Agarwal the Applicant No. 1
was present in person along with his Counsel Sh. Prabhat Kaushik
and the DGAP was represented by Smt Gayatri, Deputy
Commissioner. The Applicant No. 1 had stated during the hearing
that the Respondent had not given the benefit of ITC to him which
the Respondent had availed w.ef 01.07.2017. He had also
submitted copy of the demand letter dated 17.07.2017 which
showed that the Respondent had informed the above Applicant that
his instalments were due on 21.07.2017 i.e. after coming in to force
of the GST due to which it prima facie appearsd that the above
Applicant was entitied to the benefit of ITC. He had also submitted a
copy of the letter dated 23.04.2018 written by the Additional
Commissioner, Commercial Taxes, Govt. of Uttar Pradesh, Lucknow
to the Commissioner CGST, Lucknow which showed that after

thorough enquiry the Additional Commissioner had found that the

Respondent had claimed benefit of ITC through the W/
)
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statements as well as the regular GSTR-3B Returns however, he
had not passed on the benefit of ITC to the recipients. Based on the
above evidence it was decided to call the Respondent to explain
whether the above Applicant was entitled to the benefit of ITC or not.
Accordingly further hearings were held on 12.12.2018 and
19.12.2018, where the Respondent was represented by Sh. Ajay
Sharma, Chartered Accountant, while the Applicant No. 1 was
present in person along with Sh. Prabhat Kaushik, Advocate and the
DGAP was represented by Smt. Gayatri, Deputy Commissioner.

5. The Respondent vide his submissions dated 19.12.2019 had stated
that the flat had been booked on 06.08.2017 and the booking
amount of Rs. 2 85285/~ due on the same day was paid by the
above Applicant in 2 instalments of Rs. 21,000/- and Rs. 2,64 285/
on 26th June & 30th June, 2017. The Respondent had also stated
that the cheque issued for payment of Rs. 21,000/- was dishonoured
and hence it was realised in the month of July on which GST was
collected as per the transitional provisions contained in section 139
to 142 of the CGST Act, 2017. The Respondent had also quoted the
provisions of Section 142 (11) (C) of the CGST Act 2017, In his
support. Referring to the provisions of Section 171 of the CGST Act
2017, the Respondent had further stated that all his customers
including the above Applicant were informed through e-mail dated
31.07.2017 that the benefit of ITC would be passed on and the
quantum of the benefit due to the introduction of the GST was also
mentioned in these communications. The Respondent had also

submitted copy of the e-mail dated 18.12.2017 addressed to the
g’
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Applicant No. 1 in which he was informed that he would be paid ITC
benefit of 4% and he would have to pay balance 8% GST.

6. The Applicant No. 1 vide his written submissions dated 22.1.2017
had submitted that the cheque was dishonourad due to mentioning
of incorrect date and not on account of insufficient balance hence
question of collecting GST did not arise. He had also submitted that
the demand letter dated 02.07.2017 issued by the Respondent
mentioned only the Service Tax and not the GST. The above
Applicant had further submitted that since the GST @12% was
collected on the last instalment the benefit of ITC should have been
passed on to him. He had also contended that only 8% GST was
collected from him by the Respondent by adjusting 4% tax as the net
ITC benefit, however, he guestioned the justification for passing on
only 4% as no calculations were provided to him.

7. This Authority vide its order dated 17.01.2019 had asked the DGAP
to file reply to the submissions made by the Respondent however,
no specific reply on each issue raised by the Applicant was filed by
the DGAP on the ground that all the issues/documents enclosed
therein had been covered in his Report dated 23.10.2018 The
DGAP was also asked to file his reply vide order dated 22 01 2019
on the submissions of the above Applicant dated 22.01.2019 and
vide his Report dated 30.01.2019 the DGAP had stated that as per
the Point of Taxation Rules, 2011, applicable to the Service Tax
“where the invoice was raised or payment was received prior to the
appointed date under GST (01.07.2017), the point of taxation would

arise before the appointed day and thus, such transaction would
n""
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attract Service Tax and not GST". The DGAP had also quoted the
provisions of Sections 142 (11) (c), 13 (2) and 31 of the CGST Act,
2017 in his support. The Report had also mentioned that based on
the above provisions of the Act since the Respondent had issued the
tax invoice on 21.07.2017 which was the due date of payment as per
the contract and as per Section 13 (2) (a), the time of supply of
service was the date of receipt of payment, i.e. 30.06.2017 in the
present case.

8. During these hearings the Respondent vide his submissions dated
04.02.2019 also submitted that as per the recommendation of the
CREDAI he had already passed on the benefit of ITC @ 4% In
respect of the completed projects and 6% in respect of the on going
projects. Vide his submissions dated 11.02.2019, 27.02.2019 &
14.03.2019 he had filed details of the projects being executed by him
and admitted that he had already passed on the ITC benefit of Rs.
19.71.968,462/- in the case of the Project “16™ Park View" by
crediting it into the ledgers of all the buyers including the above
Applicant. The Respondent had also admitted that he had already
passed on the ITC benefit of Rs. 1,63,18,191/- in case of the project
2™ Park View” and Rs. 1,54,05,532/- in case of the project "GYC
Galleria”. The Respondent had further admitted that in total he had
passed on an amount of Rs. 22,89,20,185/- as benefit of ITC to the
buyers of the flats. The Respondent had further admitted that he had
passed on the benefit of ITC, as per the directions of the CREDAI,

ranging from 4% to 8% of the installments pending after

e
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implementation of GST in respect of all his projects that were in
progress.

9. This Authority had carefully considered the DGAP's Reports, the
Applicant's submissions, the Respondent’s detailed submissions and
the documents placed on record and found that the Uttar Pradesh
Screening Committee had made the following recommendation to

the DGAP in its meeting held on 25.04.2018:-

“(i). The complainant had informed that he had booked the flat under
construction linked project in 16" Park View sector-19 A, J P
Green Sport City (East), Yamuna Express way, Greater Noida,
(Gautambudh Nagar, UP, on 06.06.2017. The cost of flat (was)
Rs. 28,52,850/- including ST @4.5% before implementation of
GST. The builder after implementation of GST has increased
price of the flat and is asking for Rs. 30,37, 700/- (inclusive of
GST @12% instead of earlier price of Rs. 28 52 850/- (inclusive
of GST@12% instead of earlier price of Rs. 28,52 850/-(inclusive
of ST @4.5%) but is not passing the benefit of input tax credit

taken by him.

(ii} The report received from office of the Additional commissioner,
HQ Lucknow in this regard along with the documentary
evidences viz. GSTR- 3B and Tran-1 form filled by the builder
was perused and it was found that the builder had taken ITC in
all the GSTR-3B (From July' 2017 to January’ 2018) returns

(copy enclosed) and utilized it for payment of GST Therefore
4"]
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the contention of the complainant that benefit of ITC was not

passed on to him prima-facie appears to be correct,

(iii) It has also been neticed that the builder has made payments for
his tax liabilities pertaining to reverse charge by cash as per the
current legal provisions and has utilized it for payment of his
liabilities of GST on his outward supplies. No other payment of

taxes has been made through the cash ledger.”

10. It was absolutely clear from the perusal of para (ii) above that the
recommendation of the Uttar Pradesh Screening Committee
made to the Standing Committee for investigation in to the
complaint lodged by the Applicant No. 1 was based on the report
of the Additional Commissioner SGST, HQ Lucknow in which the
documentary evidence of GSTR-3B Returns and TRAN-1
Statements was duly relied upon, copies of which were also
supplied to the DGAP and it was specifically recorded by the
above Committee that the Respondent had availed ITC but had
not passed on the benefit of TC to the above Applicant.
However, in spite of the documentary evidence the DGAF had
chosen not to examine the Applicant and had summarily rejected
his claim against all cannons of natural justice by stating in para
4 of his Report dated 23.10.2018 that "a perusal of the
application revealed that the applicant had alleged that the
Respondent had charged GST on the amount paid by him prior
to GST, thus there was no allegation that the benefit of input tax
credit was not passed on.” The DGAP had also not examined the
Additional Commissioner, SGST, HQ Lucknow. Once t ]
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Screening as well as the Standing Committee had recommended
investigation on the complaint filed by the above Applicant as per
the provisions of Rule 128 of the CGST Rules, 2017 the DGAP
was bound to initiate investigation to ascertain the truth of the
allegation as per Rule 129 (2) of the above Rules. Perusal of the
summary of the complaint attached with the APAF-1 form
enclosed as Annexure by the DGAP revealed that the above
Applicant had made specific prayer stating that “I kindly request
Anti-Frofiteering Committee to take strongest action against such
company who are not passing the benefit of GST but taking
advantage of the same."” which showed that the contention of the
DGAP that no complaint for passing on the benefit of ITC was
made was not correct as passing of benefit of GST included
passing on the benefit of ITC.

11. During the course of the hearings it was also revealed that the
Respondent had himself admitted that the Applicant No. 1 was
entitled to the benefit of ITC and he had already passed on the
same to him @ 4%. He had also admitted that he had already
passed on the ITC benefit of Rs. 19,71 96 482/- in case of the
project “16™ Park View" to all his customers in which the above
Applicant had also purchased a flat. The Respondent had further
admitied that he had also passed on the benefit of Rs,
1.63,18,191/- in case of the project “2™ Park View"' and Rs,
1,54,05,532/- in respect of the project "GYC Galleria". The
Respondent had also acknowledged that in total he had passed

on an amount of Rs. 22,8920 185/- as benefit of ITC to the
:;"'!
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buyers of the flats. The Respondent had also submitted that he
had 33 (Thirty Three) more projects in the brand name of "Gaur”
\Where he has already passed on the commensurate ITC benefit
to the flat buyers. List of all these projects along with percentage
of ITC benefit claimed to have been passed on by the
Respondent was submitted as is given below:-

Table- A

I
| Taotal Mo, of Unite as GST Benefit to per GST Benefit to par GST
| 5.No, | Project Name on 31/12/2018 GST Customers | Customer After 25.01.2018
i {Due to rate change]
1 Gaur Siddartham 2476 7.50% 3.50%
Gaur City-1 {17
2 Avenue] 1668 NIL - NIL
Gaur City-1 4™
3 Avenua| a0 ML | ML
Gaur City-1(5" '
4 Avenue| | 1320 MNIL MIL
Gaur City-1 (6" |
3 Avenue) 1118 ~ NIL NIL ]
Gaur City-1 (7" | £0% Carpet Area upto &0 5g.
(3 Auenue) 1888 htr-3 5% athers -6%
Gaur City-1 (7"
| 7 Avenue High street) 52 4% 4%
| Gaur City-2 [City
8 Arcade) 113 A% 4%
| Gawr City-2 [City
4 Galleria) 146 MIL MIL
Gaur City-1 [City
10 Plaza) 218 MIL NIl
Gaur City-1 (Gaur
11 City Center) 1638 4% a%
Gaur City Mali
12 [Office Spaces) | 1373 A% 4%
Gaur City Mall [Gar |
13 Suits) | 135 a3 o
Gaur City-2 ' ‘
14 {Sanskriti Vihar) 1074 MIL MIL
Gaur City-2 {11"
15 AnENUE) 2000 MIL NIL
Gaur City-2 (12" l
16 Avenue) 1388 MIL NIL
Arga upto G05g. Mir.
17 Gaur City-2 14" 4813 Tower & to G & K-4% Tower AtoG & K 2.675%
Avenue) Tower b, L LIMNV- | Tower H.1J,LM NV- 3.50%
B% others As as perold rate
! Gaur City-2 (14"
18 | Awenue High Straet) 108 4% 4%
| 18 | GawrCity-2 (16% 2080 NIL ML
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Avenue)

Tower Carnation &

28.03.2019 had directed the DGAP under Rule 133 (4) of the CGST

Rules, 2017:-

(a) to conduct thorough investigation on all the relevant aspects of

the present complaint after affording opportunity to the

Applicant No. 1,

(b) to compute the ITC benefit to be passed on by the Respondent

to the above Applicant,
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20 Gaur Saundaryam 2064 Blossam -4% others- Tower Carnation &
6% Blossam -4% others-6%
| Gaur Saundaryam |
£1 (High Street] 142 4% 1%
| TowerCtoJ-4% Tower Carnation &
23 Gaur Sportswood 750 Tower B-6% Blossam -4% others-6%
Gaur Sportswood =
23 [Platinum) 50 PA Na
. Gaur Sportswood
29 {Arcade) 48 4% = 4%
| Gaur Atulyam 1087 Tower- A.C,D.F.H,I- Tower-a,C,0,F, H, l-4%
25 {Residential) 4%, Tower- others-6% :
' Gaur Atulyam == '
|35 (Commerciall B & 4%
32nd Park view
27 {Plots) 434 LA M.A
32nd Park view
38 | iWilla) 48 MA. M.A,
I' Bth Park View

29 {Plots) 227 i MIL NIL 1

|30 | 6th Park View (Villa) 50 | NIL NIL

31 2" Park View - 1.55% 1.55%

33 GYC Galleria 3.96% 3 96% |
Therefere, there was sufficient evidence to conclude that the above
Applicant as well other flat buyers were entitled to be given the
benefit of ITC availed by the Respondent the exact quantum of
which needed to be computed and passed on.

12. In view of the above facts, this Authority vide its order dated



(c) to calculate the benefit of ITC to be passed on to the other flat
buyers in respect of the project “16 Park View".

(d) to ascertain the exact amount of ITC benefit which the
Respondent was required to pass on in respect of the above
project.

(e} to compute the benefit of ITC in respect of the “2" Park View”
and “GYC Galleria’ projects and the entitlement of each buyer.

(f) to conduct investigation in respect of all the ongoing projects
being executed by the Respondent after coming into force of
the GST in which benefit of ITC was required to be passed on

by the Respondent to the recipients.

13. The DGAP has accordingly, re-investigated the case and
submitted his Report dated 10.12.2019 to this Authority on
11.12.2019.

14. The DGAP has stated that this Authority vide Order No. 03/2019
dated 28.03.2019 has referred the matter back to him under Rule
133 (4) of the Rules, to conduct thorough investigation on all the
relevant aspects of the present complaint and to compute [TC
benefit to be passed on by the Respondent to the Applicant No. 1 as
well as other buyers in respect of project “16 Park View®. Further,
this Authority has also directed to compute the benefit of ITC in
respect of the “2™ Park View" and "GYC Galleria" projects and also
to conduct investigation in respect of all the ongoing projects of the
Respondent after coming in to force of the GST in which the benefit

of ITC was required to be passed on by the Respondent. _.l
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15. The DGAP has also stated that on receipt of the matter from this
Authority, it was decided to initiate Investigation in respect of project
“16" Park View” only and not in respect of the other projects in the
absence of any allegation of profiteering in respect of the other
projects. In order to collect evidence necessary to determine
whether the benefit of ITC has been passed on by the Respondent
to the above Applicant in respect of the construction service supplied
by the Respondent in the project " 16" Park View”, a Notice under
Rule 129 (3) of the CGST Rules, 2017 was issued by the DGAP on
24.04.2019, calling upon the Respondent to reply as to whether he
admitted that the benefit of ITC has not been passed on to the above
Applicant by way of commensurate reduction in price and if so, to
suc moto determine the quantum thereof and indicate the same in
his reply to the Notice as well as to furnish all the supporting
documents. Further, in the said Notice dated 24.04.2019, the
Respondent was afforded an opportunity to inspect the non-
confidential evidence/information submitted by the Applicant No. 1
during the period from 29.04.2019 to 01.05.2019. However, the
Respondent did not avail of the said opportunity. The DGAP has
also stated that vide e-mail dated 19.09.2019, the above Applicant
was also given an opportunity to inspect the non-confidential
documentsireply furnished by the Respondent on 25.09.2019 or
26.08.2019, which the Applicant did not avail of. The DGAP has
further stated that the period covered by the current investigation

was from 01.07.2017 to 31.03.2019. q"‘p

Case No. 38/2070 Page 15 of 54
5h. Shivam Agarwal Vs, M/s Gaursons Infratech Pvt. Ltd.



16. The DGAP has also intimated that the Respondent has submitted
his replies to the Notice dated 24.04.2019 and further reminders,
vide letters/e-mails dated 06.05.2018, 20.05.2018, 10.06.2018,
19.09.2019, 20.09.2019, 25.10.2019 and 08.11.2019. The replies of

the Respondent were summed up by the DGAP as follows:-

(i) That the Respondent had passed on the benefit of ITC in the
following manner:

(a) Units sold in pre-GST period: 4% for completed tower and
6% for incomplete tower by way of issue of credit notes at
the time of the issuance of the demand notes.

(b) Units sold Post-GST introduction: 8% upfront on the total
booking price (i.e. sale price) at the time of the booking of
the unit, The same had also been communicated to the
customer at the time of booking and accounted in the
booking form by name of GST discount.

(c) That he had not applied any calculation for the allocation
of the above benefit. However, the benefit passed or
committed to be passed on was in compliance of the
guidelines issued by the CREDAI (Confederation of Real
Estate Developers Association of India). Further these
benefits have been passed irrespective of the increase in
cost by whatsoever reason and any consideration to the
incremental ITC. Even going by the various calculations
made during the course of the proceedings before this

Authority, the benefit of ITC actually passed on by the
'Eﬂ
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Respondent was more than the earned ITC benefit due to
introduction of the GST.

(d) That the provisions of the Section 171 of the CGST Act,
2017 have Ignored certain aspects which might arise till
the completion of the project. There were various
instances when the Respondent could lose the ITC in
future due to various reasons or events. Therefore, any
such contingencies and situations which led to the
reduction/reversalflloss of credit in GST would resultantly
cause an impact on the GST credit already passed/liable
to be passed on Some of the circumstances are
menticned below:-

{a) Reversal of ITC in future due to receipt of Completion

Certificate.

(b) Overflow of ITC at the end of the Project etc.

Therefore, such critical factors needed to be given appropriate
weightage and the Respondent should be allowed to make the final

computation at the end of the project.

17. The DGAP has also stated that apart from the above, during the
personal hearing held before this Authority, the Respondent has also

submitted the following:; -

(i} That he was incorporated under the Companies Act, 1956 and

was working in the Real Estate Sector including construction of

Y,
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(i) That the real estate industry was a complex business in terms of
the involvement of the goods & services. Therefore, it was also a
complex job to identify the benefit out of anti-profiteering
measures. In addition, there was nc methodology (clear or
unclear) provided under the GST law, how to proceed for the
calculations of the benefits and their distribution. The problem
gets aggravated due to the complexities in real-estate and
construction contracts where the prices were fixed prior to
implementation of GST and where a portion of work was pending

to be executed as on that date,

iii. That the details of various projects undertaken by the Respondent
under this GST Registration No. were furnished as is given in

Table- ‘B’ below:-

Table- "B’

Project wize area & Units

Total [ Soldas on Unsold as on
p - 30062017 30.06.2017
Name of project | ¢ e [No.of | Saleable | No.of| Sold | No.of | Unsold |
| Units area Units Area Units area |
2nd Parkuiaw WILLA 213 159,684 140 11,802 73 ! T BEZ

16th Parkview Flats 3,104 | 38,759,980 j!,‘l-ﬂ- 2595085 | 961 | 1284875

GYC Galleria Galleria 250 73,029 44 12,520 206 53,758 |

(iv) That in the Pre-GST regime, works contracts were liable 1o pay
VAT in respective states and most were also liable to payment of
Service Tax. However due fo legal restriction the VAT paid was
not eligible for claiming ITC. In addition to it, the material used in
the construction was liable to Excise Duty in the Pre-GST
regime, the ITC of which was not allowed to the builde 4
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However, after introduction of the GST, all taxes on the goods &
services have been subsumed in the GST and inputs have to be
purchased by paying GST. Further credit has been allowed by
the GST law on the taxes charged on the purchases of goods &
services. The credit for goods which was not allowed in the Pre

GST regime has become eligible in the GST regime

(v) That the projected material cost as on date has been analysed
by the Respondent for the remaining construction which would
be Rs. 70.00 Crore approximately on which tax credit has been
projected as Rs. 9.81 Crore (approximately). The same has been
considered for the analysis of the benefit arising due to the GST
even the same was contingent and has not actually accrued till

date.

(vi) That during the course of the implementation of the GST, the
demand has decreased and it was at all-time low. The same was
due to various reasons including introduction of the GST as a key
reason. To address this issue, various brokers have been
appointed by the Respondent to revive his plunged sales. The
appointment of the brokers has caused rise in the cost due to

commission.

(vii) That the project has been delayed due to some unusual reasons
i.e. agitation by the farmers, therefore, interest cost has
increased due to delay in demand. The implementation and

compliance cost has also gone up due to implementation of th

g'l
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GST and the Real Estate (Regulation and Development) Act,

2016.

(viii) That the calculation of benefit of ITC post introduction of GST
and its distribution was a critical and complex task for the
Respondent and the industry. Further, due to lack of availability
of mechanism and regulation for identification of profiteering,
industry as a whole was unable to calculate the effect of the
benefit due to implementation of the GST, because it was a
meticulous and difficult exercise to determine the quantum of

benefit specifically in case of B2C supplies.

{ix) That in the real estate industry in which the Respondent was
operating had no evidence of any rate reduction due to
introduction of the GST. In respect of the benefit of ITC, the
Respondent has passed on the benefit on adhoc basis in line with
the guidelines issued by the CREDAI and that benefit was more

than the benefit actually accrued,

(x) That the transitional credit has been taken in respect of the stock
of the inputs and the built in material for the unsold stock, as per
section 140 (3) of the Act. The unsold units were only in the stock
ideally, therefore, the credit in respect of the unsold units had
been taken as semi-finished goods or finished goods in the stock.
Respondent has further contended that this transitional credit of
the buit in material had been questioned by the GST Audit
Commissionerate, Ghaziabad vide letter dated 02.08.2018, which
has been replied by the letter dated 04.09.2018 by the

3
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Respondent. Therefore, there was high risk on the apparent

admissibility and eligibility of the transitional credit as it was under

litigation as on date and even in the face of the litigation on the

transitional credit, he has passed it on to the customers.

(xi) That after application of the above said mechanism the final result

after allocation of the due benefit was lesser than what actually

has been passed on by the respondent upon the advice of

CREDAI, the calculation of working has been provided in Table-'C'

below:-

Table-‘C’

Summary of the calculation of Benefit & passed benefit

Sold ason = Unsold ag on Remarks for
Particulars 300617 | 30.06.17 Total reference
Ne. of Flats A 2 145 955 3,104 Units_|
Super “"‘;';j{ 8 B 25,985,085 12,84,875 38,79,960
TRANSITIONAL CREDIT
_ Not available
Cradif ws 140 (3) c as per section 474,530,878 4,74 50,878 TRAN-1
5 140 (3)
D=C/B = a7
POST GST Incremental ITC BEMEFIT
Proportionate Area (for Details in
demand’ sale made in E 5,32 212 12,84 875 159.17.087 “‘Customer wise
GST) ) | credit benelit sheel”
ITC availed on goods Summary GST o
(July 2017 - Dec, 18) F : 15,79,95,883 | retumn fg:ﬁ;;ﬁar G517
Budgeted ITC to be '
availed (post Dec- G | g981.19.715 Su.mma.'j.v of
2018 till completion ) o e
Total ITC H=F+G 2561,15,597
I=Total of
Benefit per sq. fi.
under GST {H]FI;E:HI of 134 134 134
Total J=D+| 134 171 )
NET TOTAL BENEFIT
Total benefit K=E"J B4461140 | 219145335 | 30,36,06,475
e Igsind 4,35,95,007 35, 3
Benefit passed on till | demand (L) alhdlt | S | 435,985,007 ﬂiﬂﬂﬁ;"g’;
date { sold unit) On future :
Benefit to be passed | |
sy ':;m (N) | 21,9145335 | 21,91,45,335
Excess passad K-{L+M+N) {90,51,601) | Mil {90,51,601)
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It was further submitted by the Respondent that distribution of the
benefit in accordance with the advisory issued by the CREDAI
had gone beyond the actual benefit which was earned
proportionate to the demand raised in GST era. Therefore, there
was no question of not complying with section 171 of the CGST
Act i.e. the Anti-profiteering measures. However, the Respondent
was obliged to reconsider these benefits at the completion of the
project and would make adjustments accordingly.

(xii) That the benefit of 4% of basic amount of the demand with
charging of tax on the instalments due post-GST has been
passed on to the above Applicant which has been reflected in the
Applicant's ledger (available at www.gaursonsindia.com,
customer portal) which has been intimated to him vide e-mails
dated 18 12.2017 & July, 2017.

18. The DGAP has also informed that vide the aforementioned
letters and e-mails, the Respondent has submitted the following

documents/information:-

(a}) Copies of GSTR-1 Returns for the period from July, 2017 to
March, 2018.

(b} Copies of GSTR-3B Returns for the period from July, 2017
to March, 2013,

(c) Copies of VAT & ST-3 Returns for the pericd from April,

2016 to June, 2017,
li'"l
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(d) Copies of all demand letters and sale agreement/contract
issued in the name of the Applicant.

(e) Details of applicable tax rates, pre-GST and post-GST.

(f}  Copies of Balance Sheets (including all annexures and profit
& loss account) for FY 2016-17 & FY 2017-18,

(@) Copy of Electronic Credit Ledger for the period from
01.07.2017 to 31.03.2018.

(h)  CENVAT Credit/input Tax Credit ledgers for the period from
April, 2016 to March, 2019,

(1) List of home buyers in the project “16" Park View" along with

the customer wise details of benefit passed on.

18. The DGAP has also stated that the Respondent has claimed

20,
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confidentiality of all the data/information furnished by him, in terms of
Rule 130 of the Rules except the detailsf/information related to the
above Applicant like bocking ledgers or demand/credit notes raised
on him.

The DGAP has further stated that he has carefully examined the
order received from this Authority, the various replies of the
Respondent and the documents/evidence on record and found that
the main issues for determination were whether there was benefit of
reduction in the rate of tax or ITC on the supply of construction
service by the Respondent, on introduction of GST w.e.f 01.07.2017
and if so, whether such benefit was passed on Dy the Respondent to

the recipients, in terms of Section 171 of the CGST Act, 2017, e
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21 The DGAP has also submitted that the Respondent, vide his letter

dated 20.05.2019, has submitted a copy of the allotment letter dated
19.06.2017, application form and demand letters for the sale of Flat
No. F-1149 to the above Applicant, measuring 1,000 sg. ft., at total
basic sale price of Rs. 27,55,500/- (Rs. 2,730/~ basic sale price per
sq. ft.) and Rs. 500/- for Adhoc Charges, and Rs. 25,000/- for IFMS.
The details of the amounts and taxes paid by the above Applicant to

the Respondent have been furnished by the DGAF as is given in

Table-'D' below:-
Table-‘'D’ (Amount in Rs.)
Y Adhor Sarvice GET Amount
11 Total -
N Paymant Stage Duwse Date | Basle % BSP i IFMS Tax | ¥AT| ©8 barefit o haen
1 Beoking 06082017 | 1R00% | 273,000 e 12,580 2B5BED | 2.85.28%
2 Irstaliment 21072017 | 30.00% | 818,000 8,260 917 280
{in Camgleton of Bth
7 14 il
3l [oifsieinaig HOT.2017 | 15.00% | 408500 49140 458 &4
0n Gompeetion af 108 : =
L foiegdiprenin) M O7.2017 | 1000% | 273000 37760 305 7ED
On Cormpletion of 141h N . | ¥2.74.156
2 i 21,0727 | 1000% | Zraond = 3z, THO 108, 750
- On Campletion of 18t
3 T T i ; X
B | Faoor Roaf Sis 21.07 20 1000% | 273000 a3, 780 05, TAD
On Camgiletian of Z23nd
T T b | - 1
Fiaor Rogf Slab 21.07.2017 | S5.00% 343,500 16,380 | (B7.326) | 5554
Ml yak
F L[
a :::E-:l tme of offer for dus an 10 00% 273 000 25 000 32,780 3,30, 760
31.03.2M%
Total 100.00% | Z730,000 00 15,000 12560 - a4 040 | (87.328) | 28,765,374 | 2550441

29 The DGAP has further submitted that before enquiring into the
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allegation of profiteering it was important to examine Section 171 of
CGST Act, 2017 which governed the anti-profiteering provisions
under GST. Section 171 (1) reads as "Any reduction in rate of tax on
any supply of goods or services or the benefit of ITC shall be passed

on to the recipient by way of commensurate reduction in prices.”




a benefit of ITC or reduction in the rate of tax, there must be a
commensurate reduction in the prices of the goods or services. Such
reduction could obviously be in money terms only, so that the final
price payable by a consumer got reduced. This was the legally
prescribed mechanism for passing on the benefit of ITC or reduction
in the rate of tax to the consumers under the GST regime. Moreover,
it was also clear that the said Section 171 simply did not provide a
supplier of goods or services, any other means of passing on the
benefit of ITC or reduction in the rate of tax to the consumers. Thus,
the legal position was unambiguous and could be summed up as
follows: -

(a) That a supplier of goods or services must pass on the benefit
of ITC or reduction in the rate of tax to the recipients by
commensurate reduction in prices.

(b} That the law did not offer a supplier of goods and services any
flexibility to suo moto decide on any other modality to pass on

the benefit of ITC or reduction in rate of tax to the recipients.

Therefore, in terms of Section 171 of the CGST Act, 2017, the claim
of increase in the cost on account of increase in commission,
increase in interest cost (due to agitation by farmers) and the
implementation and compliance cost of GST & RERA could not be
considered,

23. The DGAP has also observed that the contention of the Respondent
that he would, compute the benefit on account of ITC of GST in

respect of the project, at the end of the project after maki gﬂ;ﬂ
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necessary adjustments on account of various contingencies and
situation which lead to the reduction/reversal/loss of credit in GST in
future, might have merit but the profiteering, if any, had to be
determined at a given point of time. Therefore, the additional ITC
available to the Respondent and the amounts received by him from
the above Applicant and other recipients post implementation of
GST. had to be taken into account to determine the benefit of |TC
that was reguired to be passed on.

The DGAP has also claimed that para 5 of Schedule-l1l of the CGST
Act 2017 (Activities or Transactions which shall be treated neither
as a supply of goods nor a supply of services) reads as "Sale of land
and, subject to clause (b) of paragraph 5 of Schedule Il, sale of
building”, Further, clause (b) of Paragraph § of Schedule |l of the
CGST Act, 2017 reads as ‘(b) consfruction of a complex, building,
civil structure or a part thersof, including a complex or building
intended for sale to a buyer, wholly or partly, except where the entire
consideration had been received after issuance of completion
certificate, where required, by the competent authority or after his
first occupation, whichever was earfier”. Thus, the ITC pertaining to
the residential units which were under construction but not sold was
provisional ITC which might be reguired to be reversed by the
Respondent, if such units remained unsold at the time of issue of the
completion certificate, in terms of Section 17(2) & Section 17(3) of

the CGST Act, 2017, which read as under:-
1
%
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Section 17 (2) "Where the goods or services or both was used by
the registered person parily for effecting taxable supplies including
zero-rated supplies under this Act or under the Integrated Goods
and Services Tax Act and partly for effecting exempted supplies
under the said Acts, the amount of credit shall be restricted to so
much of the input tax as was attnbutable to the said taxable

supplies including zero-rated supplies”,

Section 17 (3) "The value of exempted supply under sub-section
(2) shall be such as might be prescribed and shall include
supplies on which the recipient was liable to pay tax on reverse
charge basis, fransactions in securities, sale of land and, subject

to clause (b) of paragraph 5 of Schedule ll, sale of building”

Therefore, the DGAP has further claimed that the ITC pertaining to
the unsold units might net fall within the ambit of his investigation and
the Respondent was required to recalibrate the selling prices of such
units to be sold to the prospective buyers by considering the net

benefit of additional ITC available to him post-GST.

25. The DGAP has also contended that the Respondent had claimed in
his letter submitted to this Authority during the hearing held on
27.02.2019 that he had passed on the ITC benefit to his customers @
4%~8% including benefit of 4% to the Applicant No. 1. The DGAP has
also submitted that it was seen and verified from the Applicant's

Ledger furnished as a part of the Respondent’s letter dated

20.05.2019 that the Respondent has passed on the benefit of
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87,326/- to the above Applicant vide credit note No. CN16/01254/17-
18 dated 09.10.2017. However, the correctness of the amount of
benefit so passed on by the Respondent had to be determined in
terms of Section 171 of the CGST Act, 2017 and the Rules made
thereunder. Therefore, the ITC available to the Respondent and the
taxable amount received by him from the above Applicant and other
recipients, post implementation of GST, had to be taken into account

for determining the benefit of ITC required to be passed on.

The DGAP has also stated that as regards the allegation of
profiteering, it was observed that prior to 01.07.2017 i.e. before the
GST was introduced, the Respondent was eligible to avail credit of
Service Tax paid on input services only (no credit was available in
respect of Central Excise Duty paid on the inputs) and aiso ITC of
VAT paid on inputs was not available to him. Further, post-GST, the
Respondent could avail ITC of GST paid on all the inputs and the
input services including the sub-contracts. From the information
submitted by the Respondent for the period from Aprl, 2016 to
March, 2018, the details of the ITC availed by him, his turnover from
the impugned project "16™ Park View”, the ratios of ITC to turnovers,
during the pre-GST (April, 2016 to June, 2017} and post-GST (July,
2017 to March, 2012) periods, have been furnished by the DGAF as

15 given in the Table-'E’ below:-

.|1,""|
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-'E’ (Amount in Rs.)

e me

FEEREE April, Z016to | Aprl, 2097 1o | Towl July, 2017 to | April, 2016 to | Total
No. March, 2017 | June, 2017 {Pre-GST) | March. 2018 | March, 2018 | (Post-GST)
i1 (2} 1] ] [S1= (34} (B} T 1B)= [BI+{T)
CERVAT of Sarece Tax Paid
¥ bk i Sitios twehtl(2) 23401522 | 11748823 | 3.51,51.345 . =
o | Input Tax Credil of VAT Paid an = 5
Furchase of Inputs (B)
3 E;';“‘ £l 8.90,10,873 | 208741284 | 29.5752157
Total CEMVAT/Input Tax Credit 7
| Availabig (D)= (A+8) of (C} 234 01,522 1,17.40.823 3.51,51,345 8.90.10,873 2067 41 264 | 29.57.52157
5 | Tumover for Resldential Flats as par Home Buyers List (E) 1376042 311 3,05,18,40, 264
& | Tatal Saleabls Bisid-up Area (in SQF] (F) 38,75 860 I8 75 560
Tatal Sold Bubd-up Area relevani o lurmaver as pér Home Buyers
7| List fin SOF} (G} " 23.48,600 28,29, 025
8 | Relevant ITC [(H)= [DI{GWF]] 312,77 655 27 32 65 506
| Ratio of ITC Post-GST [{I)I=(H)/E)] 1.55% 7.32%
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27. From the Table-'E', the DGAP has submitted that the ITC as a

percentage of the turnover that was available to the Respondent
during the pre-GST period (April, 2016 to June, 2017) was 1.55%
and during the post-GST period (July, 2017 to March, 2013), it was
7.32%. This clearly confirmed that post-GST, the Respondent has
benefited from additional ITC to the tune of 5.77% [7.32% (-) 1.55%]
of the turnover. Accordingly, the profiteering has been examined by
comparing the applicable tax rate and ITC available in the pre-GST
period (April, 2016 to June, 2017) when Service Tax @4.50% was
payable with the post-GST period (July, 2017 to March, 2018) when
the effective GST rate was 12% (GST @18% (along with 1/3™
abatement for land value) on construction service, vide Notification
No.11/2017-Central Tax (Rate), dated 26.06.2017. Accordingly, on
the basis the figures contained in Table-'E' above, the comparative
figures of the ratios of ITC availed/available to the turnover in the pre-
GST and post-GST periods as well as the turnover, the recalibrated

base price and the excess realization (profiteering) during the po#-

Sh. Shivam Agarwal Vs, M/s Gaursons Infratech Pvt. Ltd.
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GST period, has been tabulated by the DGAP as has been given in

Table-'F' below:-

Table-'F' (Amount in Rs.)
2, No, Particulars Poal-GST
July, 2017 to

! i A March, 2018
2 Qutput GST rate () B 12%
3 Ratio of GENWVAT credit! [TC to Total Tumover as per c 7 3%

fable - "B above (%) ;
4 Increase in TG availed post-GST (%) e ?:Iaéz;;fess 5.77%
| Analysis of Increase In In X it

Base Price ramedicollected during July, 2017 to March, .
6 2013 (Rs) E 3,05.16.40,295
L 3T ralgedicollacted over Bass Price (Bs.) F= ﬂ Ja.61,96,836
o] Total Demand reised/'ooilected E=E+F 3.41.78,37,111

o - H=E*[1-0 or

g Recalibrated Base Price 54.73% of E 2.5?_55_50.&‘151]
10 | GST @12% |=H"B 24 50 67 2TH
1 Commensurate demand price J=H+ 3,22.0827 928
12 | Excess Collection of Demand or Profiteering Amount K= G-J 18,72,08,203

28.

From Table-'F' above, the DGAP has submitted that the additional

ITC of 5.77% of the turnover should have resulted in the
commensurate reduction in the base prices as well as cum-tax prices
of the flats. Therefore, in terms of Section 171 of the CGST Act,
2017, the benefit of such additional ITC was required to be passed

on by the Respondent to the respective recipients.

The DGAP has also averred that on the basis of the aforesaid
CENVAT/input tax credit availability in the pre and the post-GST
periods and the details of the amount collected by the Respondent
from the Applicant No. 1 and other home buyers during the period
from 01.07.2017 to 31.03.2019, the amount of benefit of ITC that

needed to be passed on by the Respondent to the recipients, came t
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Rs. 19,72,09,203/- which included 12% GST on the base profitesred
amount of Rs. 17,680,79,645/- The home buyer and unit no. wise
break-up of this amount has been given in Annexure-14 of the
DGAP's Report dated 06.12,2019. This amount was inclusive of Rs.
1,41,139/- (including GST on the base profiteered amount of Rs,
1.26,017/-) which was the benefit of ITC required to be passed on to
the above Applicant, who has been mentioned at serial no, 219 of

Annexure-14.

The DGAP has further averred that the abaove computation of
profiteering was with respect to 2,349 home buyers, whereas the
Respondent has booked 2,809 units till 31.03.2019. 480 customers
who have booked the flats and also paid the booking amounts in the
pre-GST period. have not paid any consideration during the post-GST
period from 01.07.2017 to 31.03.2019 (period under investigation),
Therefore, if the ITC in respect of these 460 units was considered o
calculate the profiteering in respect of 2,349 units where payments
have been received after GST, the ITC as a percentage of turnover
might be erroneous. Therefore, the benefit of ITC in respect of these
450 units might be calculated when the consideration would be
received from such units by taking into account the proportionate ITC

in respect of such units,

The DGAP has also stated that the Respondent has also submitted
that he has passed on benefit of Rs. 2822 65 749/- to the home
buyers. He has also submitted sample copies of the credit notes vide
his submission dated 08.11.2019 vide which he has passed on the

benefit of ITC and the same has been verified by the DGAP a

.r‘"
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found to be correct. A summary of category-wise ITC benefit required

to be passed on and the benefit actually passed on, has been

fumnished by the DGAP as is mentioned in Table-'G’ below-

Table-'G' (Amount in Rs.)
a N Amount Benefit to Benefit {Excesall =
Catagory of ;' Area Raisad/ be passed |Passed on by | Shortage of Remark
Customars Uniits (in So.ft.) Recaived on a% per the Benefit
Post GST Annex-14 | Respondent |{profitearing)
B C D E F ] H=F-3 s [
R Further Baneft 10 be
Applicant 1 1,000 2184000 141,138 BT, 326 53,813 passed on 35 per
= Snnex-15
| Furihar Beneft 1a be
ga7 | 1184815 | TRADG0.898 | 50475215 | 40051424 1042379 passed on & per
Annex-15
1 Excass Benefi
passed an, Lisl
1,441 | 1743190 | 2,268.83,06387 | 146593 40 : 23,54 86,040 | (B.88.93.191) Atta e R
Buyers olher 18
th el WL
i it Mo Conskbaration
Paid. Howeyes,
480 | 548,805 o 4] | BEADOED | (BE.ADGS9) | po oo ced on as
) | per _J}rmex—lﬁ
208 | 404330 a i i} 0 Ln=cis Units

Tatal

1104 | 38,78 8960

1.05,18,40,295

19,72,09,203 | 28,22.65.749

31. From the Table "G", the DGAP has stated that the benefit passed on

by the Respondent to the recipients was less than what he ought to

have passed on in case of 908 residential flats including the Applicant

(Sr. 1 & 2 of Table above) by an amount of Rs. 1,04,77,604/-. The

details of these amounts have been given in Annexure-15 of the

DGAP's Report dated 10.12.2019. Further, benefit passed on by the

Respondent was higher than what he should have passed on, in

respect of 1901 residential flats (Sr. 3 & 4 of Table above) by an

amount of Rs. 9,55,34,150/-. The details of this excess benefit passad

on by the Respondent have been given in Annexure-16 of the DGAP's

Report dated 06.12.2019. However, the excess benefit passed on to

some recipients, could not be set off against the additional benefi
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required to be passed on to the other recipients and it could only be
adjusted against any future benefit that might accrue to such
recipients.

. The DGAP has further stated that the benefit of additional ITC to the
tune of 5.77% of the turnover has accrued to the Respondent post-
GST and the same was required to be passed on by him to the above
Applicant and the other recipients. The DGAP has further stated that
Section 171 of the CGST Act, 2017 gappeared to have been
contravened by the Respondent, inasmuch as the additional benefit of
ITC @ 5.77% of the base prices received by the Respondent during
the period from 01.07.2017 to 31.03.2019, has not been passed on by
him to the Applicant No. 1 and the other recipients. On this account,
the Respondent has realized an additional amount to the tune of Rs.
93,813/- from the Applicant as has been mentioned at Sr. No. 1 of
Table- 'G'". Further, the investigation has revealed that the Respondent
has also realized an additional amount of Rs. 1,04,23,791/- as has
been mentioned at Sr. No. 2 of Table- 'G’, from 907 other recipients
who were not Applicants in the present proceedings. These recipients
were identifiable as per the documents provided by the Respondent,
giving the names and addresses along with Unit Nos. allotted to such
recipients. Therefore, this additional amount of Rs. 1,04,23.791/- was
required to be returmed to such eligible recipients. Further, the benefit
of ITC in respect of 460 units as mentioned at Sr. No. 4 of Table- 'G',
might be calculated when the consideration was received from such

units by taking into account the proportionate ITC in respect of such

units and would be adjusted in future demands. %
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33 The DGAP has also stated that the present investigation has covered
the period from 01.07.2017 to 31.03.2019. Profiteering, if any, for the
period post March, 2019, has not been examined as the exact
quantum of ITC that would be available to the Respondent in future
could not be determined at the stage, when the Respondent has been
availing ITC in respect to the present project. The DGAF has further
stated that in view of the aforementioned findings, it appeared that
provisions of Section 171(1) of the CGST Act, 2017 have been
contravened by the Respondent.

34. The above Report was considered by this Authority in its meeting held
on 12.12.2019 and it was decided that the Applicants and the
Respondent be asked to appear before this Authority on 08.01.2020.
The Respondent was issued notice on 16.12.2019 to explain why the
above Report of the DGAP should not be accepted and his liability for
violating the provisions of Section 171 of the CGST Act, 2017 should
not be fixed. During the course of the hearings no one appeared for the
Applicants and the Respondent was represented by Sh. Atul Gupta
and Sh. Vishal Gill Chartered Accountants. The Respondent has filed
his written submissions dated 08.01.2020 and 22.01.2020. The issues
raised by the Respondent in his above submissions have been
mentioned in the subsequent paras.

35 The Respondent has submitted that the incremental tax paid on
services should not form part of profiteering. He has further elaborated
that during the Pre-GST period, the rate of Service Tax charged on the
input services was 15%, the credit of which was available, whereas

during the GST regime, common GST rate for services has he
.:;'1
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increased from existing (pre-GST) 15% to 18%, the credit of which was

also available in post GST. Therefore, no additional benefit has

accrued to the respondent on availment of ITC related to input services

In the GST regime as credit for the same was available in both the pre

and post GST eras and the only difference was that the rate on

services has been increased from 15% to 18%. The Respondent has

submitted following illustration to strengthen his contention:-

| Pre- GST Post- GST
Particulars Amount (in Lacs) | Amount {in Lacs)

[ Expenses 1000 1000

Service Tax paid @15% | 150 180
~ Cenvat Credit available 150 180
= Turnover 5000 5000 ]
CENVAT/Turnover 3.00% 3.60%

Incremental B0%

The Respondent has also claimed from the above Table that as per

the methodology adopted by the DGAP, there has been profiteering

equivalent to .B0% but factually no benefit has accrued to the

Respondent. Thus, amount of profiteering calculated by the DGAP

has included approximately 16.67% (.06/3.6%) of incremental ITC

availed on services that has accrued due to change in the rate of

tax. The Respondent has further submitted that in the instant case,

during the post GST regime, he has availed ITC amounting to Rs.

16,36.99 492/- pertaining to the input services which meant that ITC

amounting to Rs. 2,72 83,248 (16.67% of 16,36,99,491) pertainad,to
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the incremental tax paid on procurement of input services which
should be excluded from the total amount of profiteering calculated

by the DGAP.

The Respondent has also claimed that profiteered amount should
have been restricted to the ITC availed w.r.t. the goods only. He has
further claimed that during the pre-GST regime, credit of taxes paid
(Excise Duty and VAT) on goods was not available which has
become available under the GST regime. Therefore, the benefit that
actually arose due to GST implementation was that of ITC on taxes
paid on goods. The Respondent has also stated that in the
calculations of the DGAP, the benefit which has accrued to him from
the additional ITC has been taken into consideration in respect of the
goods as well as services. Out of total ITC of Rs. 29.57 Crore, an
amount of Rs. 13.20 Crores was related to the goods. Therefore, the
amount of profiteering calculated by the DGAP should have been
restricted to the ITC availed by the Respondent on the procurement
of the goods only and that too in the ratio of sold and unsold area
because on completion of project the Respondent was required to
reverse the ITC related to the unsold portion. The Respondent has
further stated that in early stages of GST implementation, real estate
sector was going through a rough phase. To overcome this situation
the Respondent had to incur some additional expenses on marketing
and commissions which has resulted in overall project cost
Therefore, increased cost of the project should also have been

considered while calculating the profiteering amount. The

'if'r
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submissions of the Respondent dated 08.01.2019 were forwarded to

the DGAP for his Report.

37. The DGAP vide his supplementary Report dated 23.01.2020 has

submitted as follows:-

A. On the Issue of incremental Tax paid on services should not
form part of profiteering and the issue of profiteering
amount should be restricted to ITC availed w.r.t Goods
only:-

The DGAP has stated that Section 171(1) of CGST Act, 2017
required that the ITC availed by the Respondent should be
quantified and passed on to the recipients. The benefit of ITC
post introduction of GST would be available only on the amount
which bore higher tax incidence i.e. the amount paid/raised post
introduction of GST, which has been quantified in DGAP’s report
dated 10.12.2018. The DGAP has further stated that in the
Report dated 10.12.2019, increase in the ITC as a percentage of
total turnover availed by the Respondent post-GST has been
quantified. The input or input service wise availability or non-
availability of ITC prior and post implementation of GST has not
been examined. Further, there should be no extra liability on the
Respondent on account of increase in the rate of GST as the
supplier of input services could now avail ITC on all the
purchases made by them resulting in reduction in prices of the
materials purchased by them which they would pass on to the

Respondent. The DGAFP has also claimed that Section 171 of 1 Q"r
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Act obliged the supplier to pass on the benefit of reduction in the
rate of tax or the benefit of ITC availed by the supplier to the
recipients by way of commensurate reduction In prices.
Therefore, the approach and methodology adopted by the DGAF
was in consonance with the provisions of Section 171 of the
CGST Act, 2017

B. On the issue of increased cost of the project should have
been considered while calculating profiteering:-
The DGAP has stated that Section 171 (1) provided that in the
event of a benefit of ITC or reduction in the rate of tax, there
must be a commensurate reduction in the prices of the goods or
services. Such reduction could obviously be in monetary terms
only so that the final price payable by a consumer got reduced,
This was the legally prescribed mechanism for passing on the
benefit of ITC or reduction in the rate of tax to the consumers
under the GST regime. Section 171 simply did not provide a
supplier of goods or services any other means of passing on the
benefit of ITC or reduction in rate of tax to the consumers.
Therefore, in terms of Section 171 of the above Act, the claim of
the Respondent that increase in cost on account of increase in
commission, increase in interest cost (due to agitation by
farmers) and the implementation & compliance cost of GST &
RERA could not be considered.

38. We have carefully considered all the submissions filed by the
Applicants, the Respondent and the other material placed on

record and find that the Applicant No. 1, vide his complaint dated

ﬂf'l
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13.12.2017 had alleged that the Respondent was not passing on
the benefit of ITC to him on the Flat No. F-1148, which he had
purchased in the "16™ Park View" Project being executed by the
Respondent in Sector-19A, Yamuna Expressway, Greater Noida,
in spite of the fact that he was availing ITC on the purchase of the
inputs at the higher rates of GST which had resulted in benefit of
additional ITC to him and was also charging GST from him
@12%. This complaint was examined by the Uttar Pradesh State
Screening Committee on Anti-Profiteering in its meeting held on
25.04.2018 and was referred to the Standing Committee on Anti-
Profiteering under Rule 128 (2) of the above Rules. The Standing
Committee had considered the abave complaint in its meetings
held on 07.08.2018 and 08.08.2018 and forwarded it to the DGAP
for investigation under Rule 129 (1) of the above Rules. The
DGAF vide his Report dated 23.10.2018 had found that the
allegation of passing on the benefit of ITC was not found to be
correct. Accordingly, this Autheority had issued notice to the
Applicant No. 1 to present evidence in support of his allegation,
On the basis of the documents produced by the above Applicant
this Authority was prima facie led to believe that he was eligible to
get the benefit of ITC. Accordingly, the Respondent was directed
to file reply why he should not be asked to pass on the benefit of
ITC to the above Applicant. The Respondent in his submissions
dated 19.12.2018 had admitted that he had passed on the benefit
of ITC to the above Applicant as well as his other buyers on all

the projects which he was executing. Keeping in view the aboye
F'.I
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admission of the Respondent this Authority vide its order dated
28.03.2019 passed under Rule 133 (4) of the above Rules had
directed the DGAP to reinvestigate the above complaint and
furnish his Report.

39. Accordingly, the DGAP has submitted his Report dated
10.12.2019 in which he has stated that the ITC as a percentage of
the total turnover which was available to the Respondent during
the pre-GST period was 1.55% and during the post-GST period
this ratio was 7.32% as per the Table-E mentioned above and
therefore, the Respondent has benefited from the additional ITC to
the tune of 5.77% (7.32% - 1.55%) of the total turnover which he
was required to pass on to the flat buyers of this Project. Vide
Table-F supra of the Report it has also been found that the
Respondent has not reduced the basic prices of his flats by 5.77%
due to additional benefit of ITC and by charging GST at the
increased rate of 12% on the pre-GST basic prices, he has
contravened the provisions of Section 171 of the CGST Act, 2017
The amount of benefit of ITC which has not been passed on by
the Respondent or the profiteered amount comes 1o Rs.
19,72,09,203/- which includes 12% GST as per Annexure-14 of
the Report dated 10.12.2018. This amount also includes the
profiteered amount of Rs. 1,41,139/- including 12% GST in
respect of the Applicant No. 1.

40. It is clear from the perusal of the above Report that the DGAP has
computed the ratic of CENVAT to the turnover for the pre GST

period and compared it with the ratio of ITC to the turnover for th
A
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post GST period and then computed the percentage of benefit of
additional ITC which the Respondent is required to pass on to the
flat buyers. The above ratios have been computed by the DGAP
on the basis of the Service Tax and GST Retums filed by the
Respondent during the both the above pericds and the ITC
Registers maintained for the above periods by him and hence, the
ratios calculated by the DGAP are based on the factual record
submitted by the Respondent and therefore, they can be relied
upon while computing the profiteered amount. The Respondent
has also not raised any objection against the methodology
employed by the DGAP while calculating the above ratios. The
above methodology has also been approved by this Authority in all
the cases where benefit of ITC is required to be passed on,
Therefore, the above methodology is appropriate, logical,
reasonable and in consonance with the provisions of Section 171
of the CGST Act, 2017.

41. The Respondent has also claimed that he has passed on bensfit
of Rs. 28,22 65,749/- to the home buyers on account of ITC. He
has also submitted sample copies of the credit notes along with
his submission dated 08.11.2019 vide which he has passed on the
benefit of ITC. The DGAP has categorically admitted in his Report
dated 10.12.2019 that he has verified the above claim of the
Respondent and it has been found to be comect. He has also
submitted Table-G supra and stated that the benefit passed on by
the Respondent to the recipients was less than what he ought to

have passed on in case of 908 residential flats including

¢
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Applicant No. 1 (Sr. 1 & 2 of Table) by an amount of Rs.
1 04.77.604/-. The details of these amounts have been furnished
vide Annexure-15 of the DGAP's Report dated 10.12.2013, It has
also been stated that the benefit passed on by the Respondent
was higher than what he should have passed on, in respect of
1901 residential flats (Sr. 3 & 4 of Table) by an amount of Rs.
g,55,34,150/-. The details of this excess benefit passed on by the
Respondent have been given in Annexure-16 of the DGAP's
Report dated 10.12.2019. He has further stated that the excess
benefit passed on to some recipients, could not be set off against
the additional benefit required to be passed on to the other
recipients and it could only be adjusted against any future benefit
that might accrue to such recipients. Based on the above
admission of the DGAP the benefit of ITC passed on by the
Respondent as per Table-G is held to be correct. However, the
Respondent shall pass on the remaining benefit to the 908 buyers
and the Applicant No. 1 as per Annexure-15. He shall also not
adjust the excess benefit passed on to the flat buyers mentioned
in Annexure-16 against the benefit to be passed on to the
beneficiaries mentioned in Annexure-13.

42 The Respondent has contended that the Service Tax was being
computed @15% during the pre GST period which was increased
to 18% in the post GST period and hence this incremental tax of
3% paid on the services should not form part of the profitesred
amount as it did not amount to additional benefit of ITC. In this

regard it would be pertinent to mention that the Respond
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cannot appropriate the additional ITC which he has earned after
coming in to force of the ITC as it does not form part of his profit,
The ITC available to him by paying GST @18% on the purchase
of the services is a concession which has been granted by the
Central and the State Government out of their scarce tax revenue
and he cannot enrich himself at the expense of the public
exchequer. He is reguired to pass on the benefit of the
incremental ITC as the same has not been built in by him in his
initial cost of the flat. He cannot put the buyers at double jeopardy
by availing the benefit of additional ITC as well as by not reducing
the prices of the flats. The Respondent is not required to pay even
a single penny from his own pocket as benefit of ITC and hence
he cannot deny the above benefit. Moreover, the benefit of ITC is
also available to the suppliers of the Respondent from whom he is
purchasing services and accordingly they are also bound to pass
on the benefit of ITC to him which would result in reduction of cost
of the flats built by the Respondent. It would also be worthwhile to
mention that the Respondent is also utilising the ITC to which he
has become entitled on the purchase of the services post GST
while discharging his tax liability and hence he is using the above
amount in the furtherance of his business and therefore, he
cannot refuse to pass on the benefit of ITC. Accordingly, the
above contention of the Respondent is frivolous and hence it
cannct be accepted.

43. The Respondent has also contended that the profiteering amount
should have been restricted to the ITC availed in respect of gootls .

¥
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only proportionate to the sold and unsold area. In this respect it
would be appropriate to mention that provisions of Section 171 (1)
of the above Act reguire that the benefit of ITC should be passed
on to the recipients by commensurate reduction in prices. The
above provisions nowhere stipulate that the above benefit is fo be
passed on only on the ITC which has become available on
account of purchase of the goods. For computing the benefit of
ITC its availability during the pre GST period has to be compared
with its availability post GST implementation and hence these
computations have to be made on the basis of the overall figures
of ITC and turnovers which have been furnished by the
Respondent himself thorough his Tax Returns and the ITC
Registers, As per the CGST Act, 2017 ne bifurcation of the ITC is
permissible on account of the goods and services purchased nor
separate records of the same are allowed to be maintained. In
case the plea of the Respondent is accepted he would be able to
illegally appropriate the ITC which he has earned on the services
which he is not entitled to do as the benefit of ITC flows from the
public exchequer. Therefore, the above claim of the Respondent
is not tenable.

44, In respect of the claim of the Respondent that the profiteering
amount should be restricted to the ITC availed in respect of goods
only proportionate to the sold and unsold area it would be relevant
to mention that as is apparent from Column No. 8 of Table-E the
‘Relevant ITC" has been computed by multiplying the total

CENVAT/ATC available during the pre and the pest GST periods
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with the total sold built up area and dividing it with the total
saleable built up area and hence, the computation of profiteered
amount has been made as per the claim of the Respondent,

45, The Respondent has further contended that he has incurred
expenses on marketing of his project by paying commissions
which has increased the cost of the project which should have
been considerad while calculating the profiteering. On this issue it
is mentioned that marketing of the project has been done by the
Respondent in the normal course of his business which is
normally done in the real estate business and hence he cannot
claim inclusion of marketing expenses in the cost of the flats,
Therefore, the above contention of the Respondent cannot be
accepted.

46. It is established from the perusal of the above facts that the
Respondent has benefited from the additional ITC to the extent of
2.77% of the turnover during the period from July, 2017 to March,
2018 and hence the provisions of Section 171 of the CGST Act,
2017 have been contravened by the Respondent as he has not
passed on the benefit of ITC to his customers. Thus the
profiteered amount is determined as Rs. 19,72,09,203/- inclusive
of GST @ 12% as has been mentioned in Annexure-14 in terms
of Rule 133 (1) of the CGST Rules, 2017. Further. it is also
determined that the Respondent has realized an additional
amount of Rs. 1,41,138/- which includes both the profiteered
amount @ 5.77% of the taxable amount (base price) and 12%
GST on the said profiteered amount from the Applicant No. 1. (-

g
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47. As has been held supra the Respondent has passed on benefit of
Rs. 2822 65 749/- to the home buyers on account of ITC which
has been duly confirmed by the DGAP. Therefore, the
Respondent is directed to pass on the balance benefit of ITC of
Rs. 1,04,77.604/- in case of 908 residential flat buyers including
the Applicant No. 1, mentioned at Sr. 1 & 2 of Table-G, as per
Annexure-15 of the DGAP's Report dated 10.12.2018. The detalls
of the profiteered amount and the buyers have been mentioned by
the DGAP in the above Annexure. These buyers are identifiable
as per the documents placed on record and therefore, the
Respondent is directed to pass on an amount of Rs. 1,04 23,791/
and the amount of Rs. 53,813/- to the other flat buyers and the
Applicant No. 1 respectively along with the interest @ 18% per
annum from the dates from which the above amount was collected
by him from them till the payment is made, within a period of 3
months from the date of passing of this order as per the detalls
mentioned in Annexure-15 attached with the Report dated
10.12.2019 in terms of Rule 133 (3) (b) of the above Rules. The
Respondent shall not adjust any excess ITC benefit which he has
passed on as per Annexure-16 against the benefit which is due to
the beneficiaries as per Annexure-15. In case the above amount is
not refunded by the Respondent during the above period it shall
be recovered by the concerned Commissioner CGST/CGST and
paid to the eligible buyers.

48. Accordingly, this Authority under Rule 133 (3) (a) of the CGST

Rules, 2017 orders that the Respondent shall reduce the prices to
q:f'l
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be realized from the buyers of the flats of the above Project
commensurate with the benefit of ITC recelved by him as has
been detailed above. Since the present investigation is only up to
31.03.2019 any benefit of ITC which accrues subsequently shall
also be passed on to the buyers by the Respondent. Accordingly,
the DGAP under 133 (4) of the CGST Rules, 2017 is directed to
further investigate the amount of benefit which is required to be
passed on by the Respondent w.e.f, 01.04.2019 till 30.06.2020 or
till the date of issue of Completion Certificate whichever is earlier.

49 It is also evident from the above narration of the facts that the
Respondent has denied benefit of ITC to the buyers of the flats
being constructed by him in his above project in contravention of
the provisions of Section 171 (1) of the CGST Act, 2017 and he
has thus resorted to profiteering. Hence, he has committed an
offence under Section 171 (3A) of the CGST Act, 2017 and
therefore, he is apparently liable for imposition of penalty under
the provisions of the above Section. Accordingly, a Show Cause
Notice be issued to him directing him to explain why the penalty
prescribed under Section 171 (3A) of the above Act read with Rule
133 (3) (d) of the CGST Rules, 2017 should not be imposed on
him.

50. It is also observed that this Authority vide its Order dated
28.03.2019 passed under Rule 133 (4) of the CGST Rules, 2017
had directed the DGAP to cause further investigation to compute
the benefit of ITC in respect of the “2™ Park View" and "GYC

Galleria” projects being executed by the Respondent and t
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entitlement of each buyer. The DGAP was further directed to
conduct investigation in respect of all the ongoing projects being
executed by the Respondent after coming into force of the GST in
which benefit of ITC was required to be passed on by the
Respondent to the recipients. However, the DGAP has submitted
the investigation Report dated 10.12.2019 only in respect of the
16" Parkview" Project of the Respondent on the ground that there
was no complaint against the other projects of the Respondent.
However, it is evident from Annexure-B of his additional
submissions dated 14.03.2019 filed by the Respondent that he
was executing 29 projects, had passed on benefit of ITC in
respect of 14 projects and had not charged GST in respect of 12
projects. He had also admitted that he had completed 10 projects
before coming in to force of the GST and sold plots only in respect
of the 2 projects. Once the Respondent had himself admitted to
have executed and passed on the benefit of ITC no complaint or
evidence was required to further investigate whether the benefit of
ITC has been correctly computed and passed on to the buyers. It
would also be relevant to mention that once this Authority has
ordered the DGAP to cause further investigation under the powers
given to it under Section 171 (2) of the CGST Act, 2017 read with
Rule 133 (4) of the above Rules and para 9 of the Methodology &
Procedure” determined by it under Rule 126 the DGAF has no
authority to refuse investigation on the ground that there is no

complaint in respect of the other projects.
qt-“l
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. It is evident from the above that the Respondent has himself

admitted vide Annexure-B of his additional submissions dated
14.03.2019 that he was executing 33 projects, had passed on
benefit of ITC in respect of 14 projects and had not charged GST
in respect of 12 projects. He has also admitted that he has
completed 10 projects before coming in to force of the GST and
sold plots only in respect of the 2 projects. He has specifically
admitted vide his above submissions that he has passed on an
amount of Rs. 163,18,191/- as ITC benefit in respect of his
project “2™ Park View" and an amount of Rs. 1,54 05.532/- in
respect of his project "GYC Galleria”. The details of these projects
and respective ITC claimed to have been passed on by the

Respondent vide his submissions dated 27.02.2019 are as under:-

Table-H
I - .
- Total No. of Uaits as GST Benefit to GST Benefit to per GST
AP TromeNas. | e atiadiane skttt Rt After 25,01.2018
L {Due to rate change)
1 Gaur Slddartham 2475 1.50% 3.50% -
Gaur City-1 (1%
2 Avenue) 1663 NI MIL
Gaur City-1 (4™
| 3 Avenyea} GED ML NIL
| Gaur Clty-1 (5"
4 | Avenue) 1320 MIL ~ NIL
| Gaur City-1 [6"
5 | Averiue) 1118 NIL MIL
| Gaur City-1 (7 60% Carpet Area upto 60 3q,
6 Avenue) 4853 Mitr-3.5% others -6%
; Gaur City-1 (7"
|7 | Avenue High Street) ¥ 4% 4% |
Gaur City-2 [City
[ -8 Arcade) 113 4% J%
| Gaur City-2 (City
9 ~ Galleria) 1465 - MIL MIL
' Gaur City-1 [City
| 1D Plaza) 218 NIL ML |
Gaur City-1 (Gaur
I_}l City Center} 3633 4% 4%
Caze Mo, 38,2020 Pa 8 of 54
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Gaur City Mall
12 (Office Spaces) 1373 4% 4%
| Gaur City Mall (Gar
13 Suits) 135 4% 4%
| Gaur City-2
14 [Sanskriti Vihar) 1079 MIL MNIL
Gaur City-2 111"
15 AwEniue) 2000 MIL ML
Gaur City-2 (127
16 | Avenue] 1388 NIL NIL
Area upto 605qg, Mtr.
17 Gaur City-2 (14" | 4813 Tawer Ato G & K-4% | TowerAtoG & K267
Avenue) | Tower h,LL,LMMV- | Tower H.IJLMNV-3.50%
| 6% gthers As as perold rate
Gaur City-2 (147
18 | Awenue High Street) 08 A% 4%
Gaur City-2 (16"
19 Avenue) 2080 ML MIL
| Tower Carnation &
20 | Gaur Saundaryam | 2064 Blossam 49 others- Tower Carnation &
' 6% Blossam -4% others-6%
i Gaur Saundaryam
21 (High Street| 122 49 4%
Tower € to 1-4% Tower Carnation &
22 Gaur Sportswood 750 Tower B-6% Blossarn -4% others-E%
Gaur Sportswood |
23 [Platinum) 50 M MNA
Gaur Sportswood
24 (Arcade) 43 A% 4%
Gaur Atulyam 1057 Tower- 4,C0,FH,I- Tower-A,C.0FH, 4%
25 {Residentiall | % Tower- athers-6%
Gaur Atulyam | '
16 (Commercial) a4 &% 4%
32nd Park view |
27 (Plots) 434 M.A NA
32nd Park view
18 | [villa) 48 N.A, NA
| &th Park View
24 (Plots) 227 NIL il
30 | Bth Park View (Villa) 50 NIL NIL
31 2 Park View 1.55% 1.55%
i3 GYC Galleria - 3.96% 3 06,

Keeping in view the self-admission of the Respondent in which he has

stated that he is liable to pass on the benefit of additional ITC as per the

provisions of Section 171 of the above Act the above projects are

required to be investigated as there are sufficient reasons to believe that

the Respondent is required to pass on the benefit of additional ITC to

the eligible house buyers in respect of the these projects. This Authority

cannot refuse to examine and take suo moto cognizance of the be
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of ITC which the Respondent is apparently liable to pass on to the
buyers of the above projects as per the provisions of Section 171 (2) of
the CGST Act, 2017 once it has been brought to its notice. This is in
consonance with the order dated 10.02.2020 passed by the Hon'ble
High Court of Delhi in W.P.{C) 969/2020, in the case of M/s Nestle India
Ltd. & another v. Union of India & ethers in which the Hon'ble Court has

observed that:-

“We, however, make it clear that this interim order shail not come
in the way of the National Anti Profiteering Authority in cases

where it has suo moto taken action.” (Emphasis supplied)

Accordingly, the DGAP is directed to investigate the issue of passing on
the benefit of additional ITC in respect of the above projects and submit
his Report in terms of Rule 133 (5) of the CGST Rules, 2017 which

reads as under:-

‘[5){a) Motwithstanding anything contained in sub-rule (4), where

upen receipt of the report of the Director General of Anti-
profiteering referred to in sub-rule (8) of rule 129, the Authority has
reasons to believe that there has been contravention of the
provisions of section 171 in respect of goods or services or both
other than those covered in the said report, it may, for reasons to
be recorded in writing, within the time limit specified in sub-rule {1),
direct the Director General of Anti-profiteering to cau {3’?
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investigation or inquiry with regard to such other goods or services
or both, in accordance with the provisions of the Act and these

rules.

(b) The investigation or enquiry under clause (a) shall be deemed
to be a new investigation or enquiry and all the provisions of rule

120 shall mutatis mutandis apply to such investigation or enquiry.”

It has also been observed from the record that vide Report dated
23 10.2018 furnished under Rule 129 (6) it was submitted by the
DGAP that the complaint filed by the Applicant No. 1 was not
covered under the anti-profiteering measures. However, when this
Authority had directed to reinvestigate the case vide its order dated
28.03.2019 the Respondent has been found liable for profiteering to
the extent of Rs, 19,72,09,203/-. Therefore, it would be appropriate
for the investigation team of the office of DGAP to be careful in
future while carrying out investigation in all such cases.

This Authority as per Rule 136 of the CGST Rules 2017 directs the
Commissioners of CGST/SGST Uttar Pradesh to monitor this order
under the supervision of the DGAP by ensuring that the amount
profiteered by the Respondent as ordered by the Authority is passed
on to all the eligible buyers. A report in compliance of this order shall
be submitted to this Authority by the Commissioners CGST /SGST
through the DGAP within a period of 4 months from the date of
receipt of this order.

As per the provisions of Rule 133 (1) of the CGST Rules, 2017 this

order was required to be passed within a period of 6 months fro
4
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the date of receipt of the Report from the DGAP under Rule 129 (B)
of the above Rules. Since, the present Report has been received by
this Authority on 11.12.2019 the order was to be passed on or before
10.06.2020, However, due to prevalent pandemic of COVID-19 in
the Country this order could not be passed on or before the above
date due to force majeure. Accordingly, this order is being passed
today in terms of the Notification No. 55/2020-Central Tax dated
27.06.2020 issued by the Government of India, Ministry of Finance
(Department of Revenue), Central Board of Indirect Taxes &
Customs under Section 168 A of the CGST Act, 2017,

33. A copy each of this order be supplied to both the Applicants, the
Respondent and Commissioners CGST/SGST, Uttar Pradesh for

necessary action. File be consigned after completion.

Sd/-
(Dr. B. N. Sharma)
Chairman

Sd/-
{Amand Shah)
Member(Technical)

Sd/-
(. C. Chauhan)
Member(Technical)

(A. K. Goel) /
Secretary, NAA
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Copy Ta:-

1. M/s, Gaursons Realtech Pvt. Ltd., 02, Gaur Biz Park, Plot No.1l, Abhay
khand-2, Indrapuram, Gaziabad-201014.

Z. 5h. Shivam Agarwal, H. No. 711 A, Nai Basti, B14, Near Karbala,
Bijnor, Uttar Pradesh-246701. \
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3. Director General Anti-Profiteering, Central Board of Indirect Taxes &
Customs, 2™ Floor, Bhai Vir Singh Sahitya Sadan, Bhai Vir Singh Marg,
Gole Market, New Delhi-110001.

4, Commissioner of commercial Taxes, office of the Commissioner,
commercial Tax, u.p. Commercial Tax head office vibhuti khand, gomti
nagar, lucknow (u.p).

5. Chief Commissioner of central Goods & Services Tax, Meerut zone opp.
Ccs university, mangal pandey nagar, meerut-250 004.

6. Guard File/NAA Website.

-

(A. K. Goel)
Secretary, NAA
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