BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY UNDER
THE CENTRAL GOODS & SERVICES TAX ACT, 2017

Case No 87/2022
Date of Inufiution 31.08 2020
Déite of Ordusy 31.08.2027

In the matter of:
T M5, Meenal Gupta, A-01, Shrao Vills CHS, CD Bardfwala Marg, Andbeari
West. Mumbai-400058

2. Direclr General of Anti-Profitecning. Central Board of Indimct Taxes &
wm.a“m_mwwsmghsﬂmm.wwwmm
Markel, New Delhi-110001.

Apphcants

- o

T MWs Kanakin Spacos Realty vt Ltd,, 215-Atrium, 10th Floor, Amdhen Kurs
Roud, J. 8. Nagar, Antthen (East), Mumbial-40006.

2. Mis Naw Manarch Builders & Conlractors, B/701-706, Raylon Arcade, Fam
Krishii Mandir Road, Kondivita, Andharnt (E), Mumbai-£00064.
Respomndants

Chuocam -

1. Sn. Amandg Shuth, Technical Mambar & Chairman,
Z. Sh. Pruimod Kumar Singh, Tochnical Member,
3. Sh, Hitesh Shah, Tachnical Memibr,

Present -
1. None for (ho Applicant No, 1.

2. Sh. Bhupendor Goyal, Assistant Director (Cost). Sh. Manomanjan, Sh. Rana
Rajneesh Ashok and Sh. Ll Baludir Assistant Commiissioners for the
Appliciint No. 2 1.e., the DGAP.
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3. Sh. Vipul Parekh, VP (Accounts & Tax). Sh. Sunil Agarwal, AGM, Sh. Hardik
Gandhi, Sh. Ashish S. Modi and Sh. Shrey Jain, Consultants, Sh. Suidhanth
Mehta, Sh. Pratik Jain, and Sh. Gurudas Pal. Chartered Accountants, Ms
Bela, Sh. Mayur D.. Authorised Reprasentatives, for the Respondant No. 1.

4, Sh. Raman R. Tomkar, Charterod Accountamt & Sn. Amit A Musie.
Authorised Ropresentatives for the Respondent No. 2

1.Tm-mﬂmw31mmmmmmhmﬂmz
. e Director General of Anli-Profitéering (DGAP) afler detalled i ligation
Under Rule 129 (8) of the Ceriirul Goods & Service Tax (CGST) Rules, 2017 in
purstiance of Authority's Intociin Qrdar no, 152019 datad 18.11 2019 in the maliee
af Ms. Meenal Gupta Vs M/s Kanakin Spaces Roally Put Lig. & Ms. New
Monarch Bullders & Contractors, whergin this Authority Had refenod the matter
hack lo tha DGAP undaer Rule 133(4) of the CGST Rules, 2017 4o condurt further
investigation in the matier.

2. The briaf fucts of the case and findings of invesfigation conducted by the DGAP
are as under-

I An application was filed by Applicant No. 1 to the Maharmshira State Screenming
Committe an Ant-profiteering (MSSCAP) under Ruils 128 of the CGST Rus,
2017 alleging profitearing by the Respondunl Mo, 15, in respeal of purchase of
Flat No. A-1104 in the Respondent No. 18" project "Kanakia Sevens”, situiited
al Sag Baug, Marol, Andher East, Mumbai, Maharashire - 400059, The above
application wan refermed by the MSSCAP, vide letter FNo. VIGST{Audi-
MPRO-AP/Z/2017 datod 21.03.2018 1o the Standing Commitive on Ani-
profiteening in terms of Rule 128 of the Rulos

i The sbove roference wis oxamined by the Standing Commiltes an Anti-
profitcanng in its mekting held on 15.04. 2018 Therealtar, it lorvarced the
some o the DGAP (erstwhile Directorate General of Safeguards) on
08.05,2018. to canduct a detailed investigation in the matter,

il Tm-mwﬁmmmmmwmpwmhmm
Report dotoa 06112018 undw Rulis 129(6) of the Rules, was fumishog o tha
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Autharity. Vide the above Report dated 06,11.2018. the DGAP informad that
prcﬂuﬂmmmmmhummmﬁrnmm
agrogment between the Respondent No. 1, wno was ihe ornigingl developer
ani tha Respondont No. 2 who are the Land-owner Accordingly. profitenring
was computed i boln the Respondents and the DGAP concluded that on the
basis of the CENVAT/Input Tax Cred (ITC] availability pro and post-GST and
the details of the amounts collectsd by the Respondent No, 1 8 2 froen home
Iniyers during the pariod 01.07.2017 1o 31.07.2018, tha amount of beneit of
ITC that had not been pissiu on by the Raspondent No. 1 to the recipients or
in omer words, the prolileared amount, worked out o Re. 3,99 41,726/, which
Included 12% GST on the base profitoerad amount of R 3.56,62.258-,
Fuﬁhr.hnmntdmmdntmuhumtﬁmmnnww
Respondant No. 2 10 Ihe reciplents oF i other woids, the profitéersd amount,
workod out to Rs 2,74 29,098/ which induded 12% GST on the base
profilbered amount of RS, 244.91,067)-. The conclusion was hissed oh the
mnumllndhlurrmﬁﬁ!mmhyﬂumwmh
wourse of original investigation,

W The Authority after considoring the various submissions made by the
Respondant No, 1 & 2. vido lta intemal Order No. 15/2018 dated 18 11.2019,
referrad the malter bk o ihe DGAP undar Rule 133(4) of he Rules, and
ireciod 1o further (mvoatignte the mattor on the following lssass -

@) Wnather ihe proportionate [TC availod by the Respondent No. 1 was
lintie to be pessed on by the Respondent No 1 to the Respondont
. 2-0n account of s share of 254 units i ihe froe sale building
Which was firther requirad lo bo pasased on o the buyers of i
abiov unite?

b) Whal was the fota! saealiv 21oa of the fats which wero 1o ba sokd
by the Respondent No. 27

C) What was the mroa soid by the Respondont No. 2 refevant fo iho
{axoble hunover during the pre and post-GST penods i respct of
his share 1 the froe sate buliding?
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d) Wnether Respondent No, 2 hed svalled any bonoflit of 1TC on the
Rehabilitation buiiding consitructed by him and whether he was falsc
‘o pass on the bencht of sach additional fput Tex Crudit or not?
Consaquently, the Authority directed the DGAF o cause turther imastigation
i the prasent case till 30.11.2019 and submit his Report accordingly.

V. mmmmrm-ﬁmmmﬂy*MWummmn
Respondent No. 1 and 2 on 26.11.2019, calfing upon them lo Submit he
infotrnation/ documenis required 1o furthes vvestigale the mattor,

i m-mmmwmmmm.m:mmmmn
maﬂ;11m1nmwmmmummmhmmamm
No. 1572019 dateg 19.11.2019,

Wil Tmmumﬂhmmpmnhwlmﬁmmmummmw
mmmuywww--ammmmmmrumm
03.04.2020 and Netification No. S5/2020-Cenral Tax dated 27 08,2020 msuad
by Central Govatnment under Seclion 168A of the CGST Act. 2017,

vil. In response fo the DGAP lotter daled 26112019 and subsequent
reminders. the Respondent No. 1 submilisd his raplies vidis Witors/e-mails
dated 00122018, 06.01.2020, 19.05.2020, 10082020, 130062020,
18.08,2020 and 26,08.2020. The replios of the Respondont No. 1 hes bees
surmmed up as lollows:-

(@)  He had a common RERA Regisiration No. PS1B00000388 for the
Project “Kariakia Sevens® which tonsist of 7 Wings and Shops,
Furthar, he had rocerved Quaupation Cortificate (OC) on 2412 2018 in
respoct of Wing A, 3. € ang D wheraas OC in respect of Wings E.F &
G und Shopts wos yol (o be reoived The Respanosit No 1 furihes
stifled that he had opted fo pay taxes under new GST rate schame Le
5% GST wihout ITC with effect from 01.04. 2018 in tems of
Nutification No. 03/22018- Cantral Tax (Rate) nnd nccordingly he tiwd
nal availod any ITC from 09.04,2018 onwands.
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(b} mhmm@d-ﬁmmmmhaumwmm
on or gfler 01.04.2018.

(] HuM‘ﬂmﬂyﬂmﬂmmmmmmmﬁ

prices (o his customans as on 31,10.2019 as fumished in Table A’
bolow:-
'r L. R

Category of Customer Benefit passed

| Customers i whem wils wers soid s on 3008.2017 | 2.10,08,678
Cuntomers fo whorm units were sold duning the period | 5.75.40.508
01.01.2017 10 31.10.2019
Benofit anributable 1o Unsold units a5 on 31.10.2018 | 1082570
GST benefit passad on (o the Nespondent No, 2 a2 73558

mmmhhmmmby the Respondent 7.88,14.375

Nile-1- in respect of eustomess to vwhom wiks huve besn ankd ander e
B&Tmrum}ﬂm the tenoft of nmd tay cred

w

:
7

m[ = -

e i

catagory i1 and W4 aboive was submitted bafore e Authonty duting e
haanngs.

{4 The iofal saleatle ares of the Project “Kanakia Sevens® as on
31.03.2018 was 585562 sq. il out of which his share was 3,13.825
g I ond romaming area of 271,737 sy N perains o the
Respondent No, 2,

. The DGAP turthar stated that vide the aforementionsd lutters and a-maiis. the

Respandunt No. 1 hau sutimilted the following documentiinfommation -

& Coplesof GSTR-1 retums for the pericd July, 2017 1o Nav, 2010,

b; Coplies of GSTR-3M ratums for the perod Jily, 2017 to Nov, 2010,

3 Elucironic Credit Leger for thi patiod July. 2017 1o Nov, 2018

o, Copy of RERA Registation and Project iReporl submiliad 1o RERA.
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h.

Qecupancy Certificale for the Wings A. B, © & D issuod by Sium
Refabillation Authority vide Memo No. SRA/ENG/I9BKEMLI AP
Hatesd 24.12 2018,

Status of the project as on 30,11.2019 i tems of tower-wise sold and
unsold urits along with copy of Owoupancy Cerlificale recoived on
24 12.2018.

List of homa buyers for ihe project “Kanakia Sevens” along with
cuslomer wise detalls of bensfit passed on,

Input Tizk Gredit registur for the perkod 01.07.2017 to 31.03.2018 along
with deluflod working of ITC reversal and nature thereal.

Details of Wrncver, outpu tax linbility, GST payable and ITC Avalies for
the project ‘Kannkia Sevens”

Copies of Crodit Notes issund fo all the Homo Buyers by which banefit
al ITC had bosn passed on,
'Mﬂmmammmm;mwmmmrc
had been passed on by raducing the agreement value.

Coples of Credit Notes of GST Benefit passad 04 to the Landowner |8,
Respanden) No. 2.

Copy of Credit Nole of benefit of ITC passed on 1o the Agplicant No. 1
alng with copy of withdrawal of complaint submitted by the Apsilicant
Na. 110 the DGAP,

X |0 response lo lelter dated 26,11.2019 and subssquent reminders. the
Respondeit No, 2 had submited his replas wide leliersio-malls dated
08122008, 26122019, 06.01.2020, 22.06.2020, 10,06.2020. 30.08 2020,
05.06 2020, 06.08.2020 and 20 DB 2020. The raplies of the Respondent No. 2
has been shummed Lip a lollows

(@)

Pinsusnt 1o the msuance of Notification No, 032018 - Cantral Tax
{Rale), in respoct of the project ‘Kanakia Seveng™ he had opted 1o say
laxes unider new scheme on or aler 01.04.2019 which was deomad o
have baen exercwed by not avalling option t0 submit the prescribed
Farm. Further, he had charged 8% GST with respoct 1o ol the demand
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letlers issuad on or after 01,04.2049

(b)  Furthor, with regard 1o the Renabifitatian Buliding, the Respondent No.
-EWMMMMHHEIIWM-M&! SRA scheme and
:hnmwwmmmhMMdmm.
He handed over Ihe unit to the Slum Dwellers. Thers was otal 1157
eligible sium dweliers In the scheme out of which 984 1ad been given
permanent allcimant In the constructed hab bulldings as per detulls

furnished In Table-B below.-
Table-'B'
No | Mg | Comtrictio Yy | Gerificae | Remacs on ]
strecture Slum by SHA on
| dwellors [N W - {
3 A | G2 upper o Z09.200% Hanited oww b Sum l
2 | 8 | Gerupme 9 722004 | Fi3n0ed aemuEin
3 | AAR | Sod i 130 esyose | TIOW owerin
I [ | s D |
4 A& | Gv7uppor 114 28 8 2007 Handad over o Sum
—t B iMoors NSRS L
5 L] T upper 93 306 2000 Hnrced cve 80
- Hum Dol )
a 2 G 7 uppnt 1o OC st bssune | 1n procoss
Haatw
) T %ﬂw 426 59208 Hatsted aver 1 Sum
1 otal and ’

X, The DGAP has alko informad that vide the alorementionnd leliors and s-mails.

the Resipondent No. 2 submitted the folawing documents/informilion:-
@ Copies of GSTR-1 relurms for the petiod July, 2017 to Nov, 2019,
b, Coplus of GSTR-38 raturms for the pariod July, 2017 1o Nov, 2018,
g. Eclionis Credit Legur for the pariod July, 2017 1o Nov, 2019,
t. Copy of RERA Raegistration and Projeat Report submitled to RFRA.
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%))

wil

m-mwmmhmmaacanmwm
Rehabilitaton Authority vide Memo No. SRACNG/I99KEML AP
daled 24 12 2014,

L Copies of all domand lellers, receipls, & Gredit Noles ssued in the
name of the: Apglicant No. 1.

g. List of home buyers for the project "Kanakia Sovens®,

h. CENVATAnput Tax Credil mgster for the perod 01.04.2016 to
31.03.2019 raconciled with ST UGSTR-38 relums along wil tetaied
wurking of ITC reversal

L Details of VAT, Service Tox and GST tumover, outpul tax labilty, GST
pammmmﬂ.nnmmnnmnmmw
Respondant No. 2 being "Kanakla Sevens”

| Copies of Credit Noles of ITC Benefit amounting to Re. 1.82.73.560/-
passed on by the Developer | o, Respondent No. 1,

WWWW-HI%HW[H&TI!MNMMMW
on rumdhﬁdbﬂmﬂmfuﬂrﬂﬂmimdhmlﬂhmw.
Sevany”

The DGAP has found that the Respondant No. 1 & 2 hag tatal 7 Wings and
Shape in the impugned praject out of which 4 wings were comploled and
received ‘'OC" on 24,12, 2018. Fudhor, the Respondent No. 1 & 2 had oblained
a singie RERA rogistration vide Registraton No. PS1800000388 dated
15.07,2017 for all the wings. The Respondent No, 1 & 2 also dig not maintain
faparate books of accounts for any wings for booking of specilic purehase &
mpensas. Tharefore, profiteering, Il any, had 1o be complisl by takisg Into
gooount tha tofal ITC wvuiled by the Respondent No, 1 & 2 and sotil tumowar
o complete projocl,

xiv.  Pura 5 of Scheaule-|it of the CGST Act, 2017 (Activition or Transaclions which
shilll be treated naither as & supoly of goods nor o supoly of sarvices) which
reads as "Sale of land and, subject fo clause (i) of paspaph 5 of Scheal § b
Of bnakteny™ Further, clsdse () of Pamgosph 5 of Schacue Il of the CGST Ac, 2017 mts
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as T consiradion of o complex, buing oW gruchae o 3 pat theeol indaing &
aNTpiex or Duldy niended for sak ko & buyer, vitody or pewtly. except whove e engre
rnsclvation had boen recer e afler issuancn of complishon ooz, wiwes mxuied, by
s compsteant muthomy or after ihekfirst occupation, whichever was eade” This the ITC
poraining Lo fhe residential utits and commertial shops which wene under construcsion bl
"o soih was provisional |1 which might be required 10 be neversed by The Resoondests, if
Suth unils memain M-dhhﬂmthMHMJ
mmwmsaﬂmwmmfummmmr.mwama

Seden) 17 (2) m.hmn“m#lﬂiﬂtﬂhfhw
person parlly for effecing trucibdn supplins inchaing Zero- rafid spples uncky e
At or ek the Inigriod Goods and Sorvicess Tax Act @t partly for effecing
aatrpled Sgysies undor e sakl Acts e armeunt of orodll shad be ostiied b
50 it of e Rt os Wit Gt DUsabeg I the sad ol suppies incluing
Tov0- ko saRsos”

Section 17 (3) “The val s of excmpted supply Lenker sub-section (2) shal bo siich
a gt b prescaedd ard sholl inchioe Suppdus on which B ropsc! was Sabiy
fo piy Bax on mverse charge hass, bovisactons & sxcumbes. sk of bevd and
mmmwdwwwnumﬁw

Therstom, the ITC peftairing I the unsoks unis might ot bl within the ambt of ths
Invesshgalion ard the Respondits wene eguined © mcalml the slling paoe of sud
Lnits 1o be soid I the prospective buyes by conseseng the net borelt of acdtonal TC
avaiabie o him postGST,

However, in the presanl case, the Respondent No. 1 & 2 had opted for
composition schume wel, 01.04 2019, and therefor, thoy were not ehgibla 1o
avisl any ITC post 11,04.2019. Furthor. the Respondent Nu. 1 & 2 charged 5%
GST (without benefit of ITC) for the units 1o be sokd 1o the prospective buyers
ang also on all the demand fotlors issued on or yller 01.04.2019, Themloee,
complets ITC svailed by the Respunsents durbg 09.07.2017 1o 37.03.2018
post revensal off account of unsold unils portained to the sold units uplo
31.03.2019 only.

o The DGAR has luther refened to dmisa 7(f) of Sub-development Agreament
doted 20.08.2011 in which M/s Katuikia was 8 Sub-Ooveiopor and Mis. Now
Monarch was the Scheme Owner or the Daveloper which reuds as -
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‘mmmmywmmmﬁumm&hmw
the: Tials, shops, offices and units comprissd in thelr respetive
allocations, and fo svoid competiiun smongst partios hersfo, Sales
M.'hmmmm.mnmw
representabves of both the parties. Simulianeoualy with the sarmarking
of the alivcations of the parties hereto, the pariies. shall mutually
mmmmm-mummwmmwm
entitied 10 sell-and the parties hereto shall however ensure thal Hiers
wis no unhealthy practice or competition betwosn partios hersto
milmym_mhm‘mm
Furiher, as per dause 'E' of Supplemantal Agreament dated 23.10.2073. the
“thr: Agreemeni for saie of Flals in e sad Davelopment shad be
Tripartite and in the Agreement lor Sale of the Doveoloper's Mlocaion,
the Daveloper shall bo shown as o SalisesPromalers and the Sub-
mwwmmmmmwm.mmm
lor sule far the sale of the Sub- Developer's Allcaton, the Sub-
Deveiopar shal be shown as the PromolenSaior and the Dewoiopor
shall be shown as the Canlirming Party.”
m.mmnmlmy.MuhhmmmmWHum
project ax o whoie irsspective of uliocation of Dovelopar or Sub- Developor in
unﬁrhw.mwmmmﬂmwmmﬂm
purchase of the utill ram ane party rathaer than other party.
Further, tha sale prices ware mutuslly cecided by and the agresment also
signed by both the Respondants jeintly,

Wi On the basis of revised information and documonts submitted by e
Respondent No. 1 and 2, the DGAP has obuarvad that prior to 01.07 2017,
|, boforo the GS1 was inlroduced. the Raspondents were sigible 10 gvail
CENVAT cradit of Sorvice Tax paid on Services bul no ered]) was avalladle in
respect of Centra) Excise duly and VAT paid on the inputs. However, post-
GST, ihe Respondants could avall ITC of GST paid on all he inputs and ihe
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inpUt sarvices Including the sub-contracts. From Ihe information submitieg by
the Respondants for the penod April, 2018 lo Noveniter, 2019, the detals of
the ITC availad by Ihem, their tumoves from the project “Kanakia Severs” and
the watio of ITC 1o lumover, during the pre-GST (Aprl, 2016 to Juna. 2017) and
post-GST (July, 2017 to March, 2018) periods. has been furnished in Tablo-C

beiow -
lable."C’ (Amourt! in Rs.)
5. April, 201610 | July, 2017 to
No. Particulars June, 2017 March, 2019
L (Pre-GST) (Post-GST)
1 | CENVAT of Sarvice Tax i*aid on 2.75.18.563 .
Input Services roonciled as per
e ST _ —
2 | Inpul Tux Cregn of VAT Paid on - -
*_.Mﬁw%_ | - _
a hg;ut Tox Credit of Availed - 12.A0,62.507
L I o -
4 | Not CENVAT/npul Tax Credit | 2.75.18 563 12.40,82.607
| Avallable (D}= (A+8) or (C) - | e
5 | Total Tumover as per List of 7.40,47,90,59 1.82.02 96,708
Homea Buyers (Nel of
Cancelhation jaxciuding units
.| Sold Pest-OC (E) J s
G | Tolal Saleable Area (n BOF)(F} | 6586562 | 585682
7 | Tolal Soid Area relevan to 2287 345678
| Turnaver (Nat of Cancellation) (G) ) —
& | Relevant CENVATATC {(H)- 1.07,51.462 TA2IA672
DY (GYF
[ %o%rm Tax 1.45%, 381%
| Gradit to Turnover [(1)= (HP(E)

* Note, Singe both the Respondant No ' & 2 had aveied the
CENVATInput Tax Creoit for the wholo profoct, the CERVATATE avsiod
and T urmover in Rospondent No. 1 & 2'3 booky considerad iy above tubio ps
bolk the Respordaniy wore foguited 10 pess on the Loneft to the
récipiants.

A, Asw.ef 01.04.2018, the Respondent No. 1 & 2 oplod for naw schame of 5%
withow: 11C, the domand 1o bo raisad on or allor 01.04 2018 would Liear
mcidence of reduced mte of GST of 5% (as comoired 1 demand faisad in
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normal schame of 12% GST), therefore, they were not entitied lor any betsiit
of ITC.on or after 01,04 2019,

The DGAP has deduced from the above Tabis- 'C thal the ITC &5 a
percentage of the tumaver that was svaiiable to the Respondent No. 1 & 2
during the pre-GST penod (Apri, 2016 to June, 2017) was 1.45% wharnas
during the post- GST period (July, 2017 to March, 2018), the percartage was
4.81% which ciearly confirmed that post-G8T, the Respondents hiad henefited
from additional ITC 10 the wne of 2.38% [A81% () 145%) of the wumaver,
Accondingly, the profiinering had heen examined by comaaring the appicatie
mxfutu'ndchmuubhhtmm-BsTpmndmzmauJum.mm
when Sorvice Tax ([@4.5% and VATE 1% wers payabies (Iotl tax @ 5.5%) with
the post-GST period (July, 2017 to November, 2019) when the wfoctive GST
rale was 12% (GST @18% along with 1737 abatement for land valus) on
construclion service, vide Notification No.15/2017-Contral Tax (Rale), dulcd
28.08.2017. Accotdingly. on the basis the figures contislned in Tatie-C above,
the comparative ligures of the ratio of ITC availed/avallable 1o the lumaver in
Ihe pro-GST und post-GST penods as wall as the turmovr. the recalBrated
Pase price and Whe excess realization (profilecdng) during Me post-GST
period, Has boen labulated in Table- D' below:

Iable-Dr (Amount in Rs.)

\f

Particulars Pani- GS1T

T
Nu.
1
=

lpul GST Rate (%)
A of CENVAT credity | %4
Npat Tat Cradit to Tolsl

Turnover as per tuble - G

01072017 10 1032019

D= e

[ | e

e

151820 OIS THITE | 150007 G, 108
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| 7 [PST @ 2% obor Base PriosiF=E 12%] 15.15,70.451 | 4,006,153 23,5405 604
otal amount G=FF izex |
et by 1A KR EH | 52341431 | 2e507 32002
Resgerder No 1 and
denf Nis._2 |
¥ = = H- T
Prica (E(1-0)| 4A0E2908) 394300758 | 107,487,708
7 54%
e = of (E) - —— — —_ -
10 GST 3 12% SN wrarame | anaiare | measras
'V Communsunvte semend oice. | = |+ 55 5 08 asr’ a4, 5058 174 | 2.00.99 73,099
12 Em“? | K=G-J l 40082024 | 10675257  5.07.57.28
g |

X, WWMWMTﬂ'D'MMMWITEHEM
of the lumever should huve resulled in the commensuraln reduction in the
hmuﬂmmwﬂummmmﬂMMmmﬂlmtﬁﬂm
GGSTMLEMI.mwudMWiTCWWhhm
on by the Respondent No. 1 & 2 to tha respective reciplants.

xx.  The DGAP has concluded from tho ubove calculation that on the basis of e
aforesaid CENVAT Ainput tax credit availatility in (e pre 3nd post-GST pariods
and the detalis of the amount mised/collscied by the Respondent Na. 1 from
e home buyers duing the pericd 01072017 1o 31.03.2010. the
Respondent No, 1 had benefited by an additional amount of input tax
credit, by an amount of Rs. 4,00,82,024/- which included GST £212% on
the base amount of Ru. 357,87 521/-. The buyors and unil 1o, wiss bruak-up
ol [His wmount was given in Annexure-23 of the Repon datea 31.08 2020,
Similarly, an the basis of the aloresald CENVAT/Anpul tax credit avaitability in
e pre and post-GST panods and the detaits of this smoun! rased/collecied by
the Raspondant Na. 2 from the home buyers during ihie periad 01.07,2017 to
31.03.2019, the Raspondent No. 2 had benefited by an additional amount
of input tax credit, by an amount of Rs, 1,06,75.257/- which included GST
@12% on the bane amount of Rs. 9531480/ The buyers and unil no. wise
Wmmhnmtmmemmdmwm
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xxl,

Xl

31.08.2020. This amaunt did rot inglude profilesring amount pertaining 1w the
Agplicant No. 1mﬂuhmmmmmmmmm 2017
fo March, 2019.

On the basis of the detalls of cutward supplies of the construction servics
stbmitied by the Respondent No, 1 and 2, the DGAP has observed that the
mmmmmmmmumm

The DGAP has further observed that the Resporent No, 1 & 2 haet booked
total of 496 units in thn whole projest as on 30112019, howaver 27 customers
histd since then coneelipd their bookings, and 83 uhits were sold afler recaiot of
ﬂcm*hhhﬂBTmnﬁamhhh,qumﬂm“uudﬂm
01.04.2019 an which ha had opled for composition ssheme. Further. demands
ware raised fram 328 home buyers and no demangs were raisad from other 49
[A96-Z7+63+20+328)] homa buvers, during he post-GST pariee from
0T.07.2017 1o 31.03.2019, Therifore, if this (TC in respect of these 40 units
was considated to calculate profitbenny m respect of 328 units where
dmmﬁhudmmmﬂtw.malmmlpﬂmﬁm
might be erreneous. Furthermons, demand o be rilsedirecsived on or kiter
01.04.2019 would bear incidence of only 5% GST as compared 10 *2% GST
{ta he chargad it normal scheme). Tharmfore, the benelll of reduction it mate of
s of 7% [12% (=) 5%} without ITC woullt e avaitable (5 respect of these units
abd tharefore, no futher benelit ol ITC was requirod lo be passed on the
demind ta be raised on or afar 01.04.2019 an the asdimoral bonefil of ITC
available to the Respondent No 1 & 2 was Z.36% whwh was lower than 7%
retiction i rata of 1ax of GST.

The DGAP has alwn montioned thal Respandent No. 1 had subrmitted that he
hid passed on the benafit of Rs. 7 88 14 375%. as montioned in Table-A" in
pim supta, However, the Respondaent No. 1 had enoncousty cialmed banefi|
of Ry, 1.43,04,17 1/- passed on 1o the buyers of units booked post 01.04.2019
and Re. 19.82,570/- altnbutable o unsold Jnits as on 31,10.2014, Furinge, the
Fuspondent No, 1 nad submitted copies of Crouil Noles., tax invaces for all the
fome buyers vide wiich he had passad on the banefit of ITC amounting 1o Bs
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2.10.08,878/- and. Booking Application Forms along with Price Sheats forming
part of agraement for units sold posl-GST wherein e had passed on the
bongfit of Rs: 2,32,45,397/- and Credit Notes amounting Rs. 1,82.73.560- to
the Rospondent No. 2, the saine wers duly verified by the DGAE and found 1o
be caract. A summary of category-wise ITC benefit raquined lo be passed on
and the benefil vassed an, has been fumished in Table-F' bolow -

Table-E’ e \ 4
: o
5 | Catuymry r'ﬂu- Arun w be uu= Bannfh m Ramars
Wo| of o g Recoived | onasper  |Passedonbyl  Henetit
Customiy  Linils muw Annsvuio- the iprofitzening)
- a0e) | e lu:;uu
B R S - - I 1 =  —
! | VB J0388 ':.1MTE‘TGE‘ A _'_hl—_miu—ﬁ_"ii—f__
= ey g
E 05 | 170080 | 6881507 | TAVRG 16 | ZROMEIGE | (RAAGAI | Comean Base et
o Ll AW =wy &
| !hmzﬂm —| | e 1 M)&: .
| a :ﬂ'lilll'l'llf; o anm - AT e (YA &) I‘:-uﬂ'ﬂ-ﬁ!'
Hnﬂ!ﬁllnh
Bt 1 e fad
] o e . 1 ;u W
il
e T | e i - e
EL P Y (VT
gy | &
e LRI TISTE 30400 | AhALIT | Aasse0rs
| e T T . = Gt
. T2 | WOATH | #OSATea/e | LoaTEaET T - m“‘;’mﬁﬁi—-" -
MR Ju et
[} ::::m'lhl ] anign | . — - -%
AR drimeny . F R I — . . ’ —‘?ﬁ'ﬁm o
M B e e B BB T L
i o8| TOrAS | : - - - T
"gﬁémwl CMWEEINST | waareEw | TeAreasr | - | ieiessr |
G Vol BB SRS | RATATAN | AAGSATE ]
"Nole: Respondent No. 1 submitted thit he Had started coasiruction of
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Xxiv

ARV,

HRW

additional area of 33,113 sq. M. consisting 31 units on 160 floar of al

wirgs in Jnia, 2019 which was after opling new scheme of paying Lixes

@5% wilhout ITC wol 01.04.2019. Therslore, he had not avaded any

ITG wrt. these units and accordingly these were oufside the scops of
oG,

The DGAP decuced from thiy sbove Tahle '€’ that the banedil passad on by the
Respondent No. 1 o IFn recipients was less (han whal he ought to have
m-mmm-d1ﬂhﬂmmwﬁ&.Mfﬁbuwtlhlu]by!nm:i
Rs. 8,32,022)- The details of thase amounts has Been given i Annexure-25,
FWH*MMMMMMWMMJMMMW
hnulmumhmmqnmmuwﬂhmhml&zdm
table) by an arnount of Rs. 3866674/ Tha detsils of thin oxcess benafit
passed by the Respontdent No. 1, has been given in Annesxure-26. However,
this m-hmmm.mmm.mm.mmtmmmw
the additional bunefil requined (o be passed on 0 the giher recpients as per
Arnexure-25 of the Report dated 31082020 and i1 could only be adjustod
against any future benefit int might acorue to such recipionn.

Simifarly. the Respondent No. 2 was raquired 1o pass on the senstit of Rs.
1.08,75.2577 In case ol 72 hame buywrs (Sr, 8 of sbow ibla). The ditails of
these umounts have been given in Annexure-27 of the Repori dated
31.08.2020. Furthinr, vide submission dated 30.06.2020, the Respondant No. 2
submitted that he was in process of determining the amount of bonafit 1o be
passad on lo the customerns and had not passed on the bunefit yet. howavr,
vide: leller dated 15,08 2020, the Respandont No. 2 hnd claimed lo have
paseed on an amount ol Rs BLG4.736 lu 37 home bLuyers bul he
Respondent No, 2 did nat submit any documeniary evidence to sutstantiate
the sama.

On tho busis of Respondent No. 1 & 2's submissions and atove discussian,
(he point wise submiseions 1o issues raisett by the Authority vide | 0 152019
thated 19.11.2018 in para above has boeo given ns under-
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(8) The Respondent No. 1 hadl passed on berefit of Rs. 1,82.73 S804 to the

Respandent No. 2 with regant fo units pertaining 10 him via four credit
WMMWM'E%WWH.WM
mmmmwmmminmmmm

of thase credit Notes has been lumished in Table-F beiow -

Table-'F" vy

‘mmum.lﬂmmr; Dafo of | T Partiedars | Amount

i o (tn R )
| CHNMITETEmET oL | 2.023019 | GST Inpul credl bendlil imiad| 10845515
:%ni.-li on @ 2.5% 1 July 18
- - = —— * ar———l -
q_;mmmﬁa 28027018 | GST Inpud crodit benofit pissed|l 5,25 101
28.02.19 o @ 2.5% Aug 18 to Dec 18
CRINMABTI000 6L | 14,042019 T GST Ingut credil Densil Bossad|— TET5AT1
s1.03.10 o @ 2.5% Jun 19 1o Mar 18

CRUNNITH- (04 L | d0.08.208 | GET Ripul el banall passed, A0 635
31.03.10 on @ 25%
K Total 182,735,560
i . | —

(b)

Catne No. 6772022
Mearal Gupta Vs Mis Kanakin Spoces Realty v Lid. & M New Monarch Buldars &
Coninstomn

giscussod in pars abova, the Rogpondont No, 2 was roquirnd 0 pass on
thie benelit of Rs, 1.06,75257/4 to the recipients from his share Out of
ihis, proportionate amount of Rs. 7578268 (Re. 1,08.75257/-
(arafitearing amount) *(Rs. B.80,71.057/- (ITC avalled by Respondent No
1)+ Rs. 12,40,62 807/- (Total ITC availed by Respondart No. | & 2)| was
required 10 be passed an by i Respondent No. 1 to the Respondsnt
No. 2. Ag, tho Roespondent No. 1 had aircady poassed un s smount of
Ra. 1.82.73.5600 Themlum, there was no lurther benelit 1o be passed
on by tho Respondent No. 1 Io the Respondent No, 2.

Tne (olal saleaiie area of the flats & 1hops which wore 1o e sold by (e
Respontent No, 2 was 2.71,737 sq. #,

Page 17 of 58



(€) The atea scld by the Respondant No. 2 relovant 1o the taxiblo fumoves
during the pre- GST period (01.04.2016 1o 30.08.2017) and post-GST
aeriod (01.072017 o 31.03.2018) in respect of his share in the hea sale
buliding was 62,073 sq. i and 80,478 sq. . respeciively

(d) mnmmm'm.ZMMmmwhqﬂurrcmu
Rehabilitation bullding constructad by them and further they nud not
mﬂwmhmmmﬂwhmm
tharelare they ware nol flable o pass on the benefil of such addional
e,

3. Consequantly. the DGAP has cantluded that the benefil of additional ITC Io the
tine of 2.36% of the Wmover, aceruid 1o the Respandent Na 1 & 2 poat-GST ang
mummmmﬂmhﬂp&mwwmnmmm:m
this accaunt, the Respondent No. 1 was requited 1o pass on the sdaitonal banafd
ol ITC amounting 1o Rs. 8,32,022/- /s montioned at Sr. No. 1 of Takile-"E* and in
PArE supra lo 145 othet recipients wio were nol Apphcants in he prosent
frocesdings. mmmmm-mwmmmmw
the Respondent No. 1, giving [he names and addresses along wilh Uit No.
unuzmmmmmam Tharelore, (ks addtional smount of Rs. 832,022/ wis
required to be returmed to such eligible reciplonts. Furthar, the Respandant Ne, 2
wiih fequired lo pass on the benafil of lTCnnmunnnghR;. 1.06,75.257!- as
mentonad at Sc. No. 8 of Table. ‘E" and in piir supea, in respoc: of 72 othot
recipiutila who were not Applicants In the presen proceedings. These tecipients
ware loentifiable as per the documents provided by the Respondent M. 2, giveg
the names wrd uddresses along with Unit No, allofied 1o such recipients,
Theralare. Ihis amount of R, 1,06,75.257- was required 1o B relumid 10 such
efigible recipiants. The investigatan revealed thal the Applicant No. 1 had not pak!
any smoumt during the period under investigation and theroloe, the abowvn
pmmmngmwﬂsﬁumimm“mmmﬂmh#hm
Appiicant. The DGAP has observed (hal (he above Respondents had sugolied
cuntfuction sarvices in ihe State of Maharashirs only. Yhe DGAP has atso stated
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ﬂmmmmmﬂm.mmmmm
(7.07.2017 10 31,03.2019. Profiteering, if any. for the period past 01.04.2018 hag
nol bipun examined a5 the no benafit of ITC for canstruction serice would ba
aveilable 1o the Respondeni No. T & 2 in future as they had apled %o composition
tichame as provided by Nolficalon No. 032018 Central Tax (Role} cated
28042019,

4. The ahove Report was considered by this Authorily In s mosting and Il was
deaided that the Applicants and the Respondent be asked (o (il thair submissions
bufare this Authorly by 18.08.2020. A Notice dated 03,09,2020 vas aiso issusd l
the abave Respondents asking them (o explain why the Report dated 31,08 2020
lumished by the DGAP should not be acceptod and his fiabiity for vickting the
Rravisans of Section 171 of the above Act should not be ficed. Thoreafter, herasring
via videaconfarancing was held on 23.02.2021 wherein Sh. Sunil Agarwal, GM
(Finance). Sh. Vipul Parekt and Sh, Ashish § Modi, Aulhorised Represeniatives
appeared for the Hesporndent No, 1 and S6. Amit A Musie, Awthotised
Represenlatives apneared lor the Respondent No. 2. Howaver, before (he Order
coula hu:mod.-m.ufmmﬁmﬂmmdemuAMnmmm
the matler was transfarrad out and (horeafter the Chairman of the Autherily ad
Ao loft the Authority. Since, the quarum of the Authurity of minimum thiee
mm.umﬂmm-mmmmmmnmmu
Matter could nol be decided. Wilh the joining of two new Technital Members Uy
Fabruary 2022, tha quorum of the Authanty was restered fram 23.02 2022 and the
ummhmnmmwmmwnm
No. 1 an 25.03.2022 via video conlorencing. Sh. Sunil Agarwal, GM (Finance)
Sh. Vipul Panekh, 8h, Ashish S. Modi and Sh. Shoey Jain, Consutars, Autherssd
Ropresentutives for the Respondam No. 1., appeared on behall of he
Ruspondent No. 1 and Gh. Amit A Musle and Sh, Raman Temkar, Authornzed
Rigredentatives appeared an behall of e Respondent No, 2. Ms. heemal Gupts.
the: Apglicant No, 1 did not wppear. Sh. Lol Banadur, Assistant Commissiones
afineared on behail of the DGAP. During the course of procnadings, the
Risipondent No. 1 & 2 have relied upon their submissions dited 1211 2020,
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23.01. 2021 arﬂﬂﬁﬂ‘!.ﬂﬂ!‘l MMHMIMMHW

m-mmwnhmnmﬂm.mmmuhmm_
impmud.ﬂhmhmpﬁhhpﬂumﬂudempﬁ:
urhﬂhﬂﬂlmsuwmipimdmw-mwmd
commonsurale rduction in prices. Ho has noled thal there wore o
Quidulines/procedures contained in the statuo fos determination of ‘benafs’
and commensurats reducton

lu:nulnzﬁufmcﬁsrm.m?mwmmhm
the: methodilogy and procadure for comouting the extent of profiteering.
Howaver no precise computation melhaidology or principles have baen
formulatmd by the Authorily. In this regard, @ was submitied that the
mathodology lo determine whether the taxpayer has passed on the Senafit
of reduced nile of GST or enhanced inpu! tax cradils was one of he
sssantial Ingredionts of Secton 171 ol tho CGST Act. Consequantly, the
absance of the nfresald methadology would lead 10 @ Sconatio whirmin
the anbire invesligation conduclisd by the DGAP would cecome a futile

(6) The Authanly, vide Methodology and Procaduce, 2018 had notitied the
manner in which the anti-profileenng procoedings should be condudind.
He hawnver has stated thal 1he provisions nolfind by the Authonty wern
mwm.wmmﬁmmrﬂﬂmhmmﬂm
of manner of profitesing Thin Respongonls huve submittad that such
methudalogy for detarmiring the extant and manner of profiteesing was fhe
eisontial ingredient of uriy anb.protteenng investigation and thus, the
Investigutions conducted under Section 171 of the CGST Adt. 2017 must
b tn accordance: with the methodalogy as prescribed by the Authorily,

{d) The Respondums have submitted that ihe concept of anti-profiluerng hod
boon intraduced in varlous countries such s Ausiralia, Malaysia. iz The
unli-prafiteenng  provisions enacted In Austrulia and  Malaysia  were
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Suppanied by the detaled sal of nules for determining the mannoer in which
M"WWM‘NWMM‘MMMIH
light of the legistations enaciad in ofher countnies upen inloduction of
Gsr.ﬂumwmmmmmwwmm
reguiations for providing the mathodalogy for commuting the extent of
profiteering,

_{n}-mmmmmﬂwwmwm:m
provided any mechanism for implementation of Soction 171 and thus no
musatingtul Investigation could be conducted under Section 171 for
follawing reasans which were without prejudice 1o each olher -

(1) The discussion papers with respect 1o Seclion 171 showed that this
wmm'mﬂmnmummpmﬁm'
mnasure as a result of reduction in mtn or axtra avallabiiity of input tax
cradit. Therefore. for inveking the provisions of Section 171, the
Tollowing essentials were a5 blow:-

o There musl be profitecnng by the registered person. snd
o Profiteering must be ceused by oither mduction in rale of
ivallability of input lax credit and pot on iccount of other uny
fciom or ciroumstances
mjmmmmminmwwﬁsrm
changrs. was nol actionablo under Section 171,

(i) More spacitically, thé v had not provided objuciive quantification of
henofits o be pussed on by the texpayor (e the customer, For
Instance, no input tax cradit wos admissibls wiy regpect 10 inpuls and
Inpul services atiibutable 10 wxempled supplies or non-business
agtivilion. Now under CGS1 Rulés, abjectively by giving 8 farmula and
mathedology, ihe quantum of aradit allowed as wall as dmaliowed has
bean prasceibod Substantive benafits and liabililies could not be jeft
open ended, Theraforo, for absence ol mochanm, Secton 171 could
nol be implemeniod,
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mT'H.MMMMWWMdWE
determine the methardojogy amounted 1o excessive delegation of law,
mum-m-mmmmmwwm
8 subslantive in nature since the sald methodology would detarmine
whether ther was profilésning or not.

() It was a wel-establishea printiple of law that essential legisiative funcions
which comprised of the datermination of e legislative policy and its
formulation coukd nol be delegated by the legisiature. What could be
deleghtod was only the task of regulating he procedural aspects of
impléeniation ol the legsiative policy necessary for implementing [he
plrpese and objects of a legistation,

{h}mﬂmmmmmqmwmmmmrmm.
w.mammsmmcmmmmmmm
dulezate its fnction of laying down lagistative policy in respect of a
fmoasure and s formidation ms a nile of conduct The legisiatune must
dactare the poliy of ihe law and he legal principles which were lo confol
any givan coses, and must provide a standard 16 guide the officials or the
tody in powar 1o execute tha law. Further. in Gulabohand Bapaiel Modi
. Municipal Corpm. af Ahmedabad City, (1071) 1 SOC 82y, the Count
abarved that in all staiules dealing with el administration municpal
aulhonlios nad imavitably 10 be delegated the power of taxition. Suuh
Powe? Wiss i necassary adiing lo a system of Local Sell-Governmnt
Whether such delegition was excessive and amountad (o aodication of an
onsential legisiative function had 1o bo considered from tha scheme. the
objnats, and the provisions of the stalule in ducston

(U} The Respondents have submifted thatl in the present case, e Rule
confemed unbridied power on the Aulhorlty W prescribe a procodure for
dalurmining ‘commensurite reduction’, which was the bass of un Anti-
Prafitaoring investigation. Tho Responceris have submitled that such
dilegution sulfored from the viae of neoessive delegation sincs ¢ was for
the lagislatume o presorbe the mothod as to whal was commansurate

Gons Mo, 8772022 Hags 22 of 50

Mummwuwmmmmwm Lt & Ms New Monams Buddars A
Contracion



Mn.mwmm,ﬂhﬁﬂmmmmnw
ﬂwb&ahlmmmmﬂm.hm
reduction’ was bad in law,

(i) The Rospondents have submilled that Section 171 of CGST Act and
Hules 122 to 137 of CGST Rules being part of tixmg stalue, could nat be
enfproed in the sbsence of machinary provisions for computabon of the
ﬁmﬂw-m“wrﬂu-wmm“ﬂuﬂmmﬂ.ﬂ
Srinivasa Shetsy 11981280 ¢60] snd Comumissiomer of Centrai
Iiveise Vs, Larsen & Turbo Limited |2016-1-5CC-170). Also. the sbove
mmmmmuwmmwwm
and had left framing of methodology and computation 1o the DGAP which
was ilogal as it was well established principle that legislature could net
bslegate s authority undor & stalue without appropnae guicoiines ang
this view has been uphok! by Honbla High Court of Palna in case of M/s.
Indien Alwainum Co. Limited and Anr. V. The Stare of Bl and
Ors. [1994-1-PILKR]. Thoretore, tho Respondunts have stated that fhe
provisions of Anti-profiteenng placed an unbridled discration In tha hands

tu;"m-ﬂmmMmWMMMdummmmm-
mwmmwm-mimmammmmhmm
cimmansurate reduclon. Howaver, thare was no notilication prescebing such
procduraigilideling, In sbaence of such guidstines, the DGAP coule Aot insist
oh any msthod

() Thir Mespondants have fther submittsd Ihat n ihe abseace of any specfic
restrictions, the Aulhanty couls notl compel the Respendents 1o Tollow 2
particular mothodology. The Respondents have submitted that tho law was
repiete with cxamples of a reasonable methodology. when no procodure was
ﬁpﬂﬂﬂhﬂlnluw.ﬁivwwi.ttumﬁmﬂmdmﬂm'mwh
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Respondents his and the mechanism adoplod by the DBAP to calculate the
profilesring amount was mcomect and bad in law,

mymwnmmmmW“nmﬁmymm
guidefines/procedun was ssued ol o aler point of tme, the same woud be
applicable prospacively and not retrospectivaly. This was so acause Ihe
datermination of & procesure o calculite commansurale reducion was a
subiitinlive provision, which could not be applied relrospectively. The
princifle of prospective apphcation was deall with by Maxwell an Ihe
Interpratation of Statutes, 12th Edn as followes -
“Purheps no rule of construction was wore firmiy extablished tan thus -
et @ redrspective operstion was set b be girens W a siatule so as by mpar
an existing right or obligation, othevwise thon as vegards mulfers of
procecure, unfess thae affiet e he geoidid without doing olimee ti the
tanguage of the enoctment. U the enoctment oy expressed 0 Janjuongs
wiltih nwis fairhy sapolite of ather interpretation, & aught to he enmstrued as
prospetine andi, The rule has, i fool, hoo ety fow @, Timoloes another
aitd subondinate ribe, 1o e affect that & statide uxes nok (o e constraed
st M grector refrospectice operotion et its longwoge renden
LSy,

(1) In State af Pngab & Ors. v. BRujan Kawr & Ors., ATR 2008 5C 2226 (he
Hon'ble Supreme Court heid that a siatule was presumed o bo prosipective
unless hald o be felrospactivi, eilher exprassly or by necoessary Implication,
A subistiondives liw was presumed to be prospective. It was one of the facsts of
the fulo of lnw

(2) In view of he nhove, it was agpamect that the DGAP had violatod thi scopa of
Section 171 of the CGST Act ang thereforo in the abseoce uf any guidanuu on
e methodolpgy for determining the manner in which the benefll of reduced
tate of GST/incremantal ITC has to be passed on lo the cusiomaen, the
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Ialmﬂmmmnmummm&dm1?1ﬂmmmm
Mnnymmmm#mmlwnwhrﬂmmmmw
mrwuncmmnmmmwwmwu
cemmansuraie neduction in prices,

(b} The Respondents have submited Mat the Anti-Profiteanng provision
undwﬂmmmwwmwmmdhnmurmm
rmﬁmmmdMﬂ{Mdmbﬂﬂuﬂ.ﬂﬂc,m
mwnhhaﬂmﬁhnmmwmﬂ&nwmﬂﬂm
‘Cxfaings i it provislon which dealr with the lime of the possing-on of
such benefil In othe: words, there was no condifien which mandated the
immagiate’ passng-on of such benefit

(5} It was 3 settiod principis of law that a provision of n taxing Statue was to be
.munmm.mﬁmmmmum“uw
on tha feliowing cnses-

Unicn of Indgia v. Ind-Swift Labartornies L., (2011) 4
SCC 635,
= CITvs. Calcults Knitwesrs (2014) 362 ITR 673 (SC).
@ ViFemandez va Stale of Keala, JAIR 1957 SC 657)

(2) Azpiying the abowe prindiple, the Respondents have submitec ihat
Seation 171, which dealt with Antk-Proflesring, mersly provided for
pagsng-on of banelit by the sunplier, without mentioning any fime perind
fﬂlhﬁhﬂﬂﬂlﬁﬂ-hﬂﬂﬁhﬂﬂﬂf'lﬁym.ﬁm.mhm
o of such bensfil, I could nol be intsrgreled that the bene'll was to be
mwmmmwmmw

Cato Ko 6TIE022 Magn 25 ol 69

Wwunal Gusta Ve Mis Kanakm Soaces Fealty P, Lid & Wi Nerer Moruwoh Scidars &



w}ﬂiﬁmmmwm%mmammwn
zﬂnrmmﬁmmmmm-wﬂmmmm
nnlnmmhhmmmﬂﬁwﬂﬂme
WMmmmmmmnwmwmmm
mnmdnﬂmtlwmmtpmundlnh:m.

()1t was setted position of law et e power of the authomy to Imposg
restialicns and conditions must flow from the statue. fn the present case,
mrmmmm-.pmmmmmlmmhhm
roktrictionicondition in cases relsted to Anli-Proflesring. The Reapondents
furthier ralied on (he case Urdon of India v, Inter Continental (Indiu) 3008
r:wmrmfﬁ.mmnmmmummmmmm
mutymynrﬂmmmmmhnnmmmmhcwﬂfn#n

7 Athiree Judge Hemeh of s Court in the ctise of Tita Teleservions Lid. o.

Chmaorsvioner of Clisttwire reparted In (2008) 1 BOC 546 has nidenr o gimideer
wene. I paarny 1O Wbl Bald a e

W were of dhe e that e reasordng of e Bambay Nemck of the
Trtbunal ax wofi as that of ihe Andbra Pradesh High Cuurs reiest i affir oot
wmm-ymmmﬂmmm.uﬁcumh
eligibity f LSP 340 t the bungfit of the esesption wtifieation. The Asdhing
Prusdesh Hogh Court wus emrvedt i catmiy bo thie comciiesiom (st tha Denare!
P, i thy iepugaedt vividon, predumermised the e W cousen pasksoe
tluerd poram s rumhr'#ﬂwmwhvhmmm'hﬁwr:mm
=Hablih besiire: e odfiuBoating authorities e tombay fesch o gl
cermect i s vonclusiun dhat the mreaker poughl 1o imgrase o Gimftatie o e
cieviptivn matification which the sempran worificenon el did wor
pravhde. It nie aut dpen o the Boun! i whtittly dowmra i everaplion
m:ﬂﬂlmf‘#m'ﬁl.m:_ﬁ @ nniigr ™

B Following the ufovesaid desision of this Court T Yista Telesersions £4L
(spad, e do nol fid any mavit in this appel winl divnds e sonn
ety e Respradents fo heay their o coste.”
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{c) In view of ihis, the Resgondents have submitted (hat tha imposition of
candition 1o pass-on the berefit immed:ately’ by the Respondents have 1o the
custornersiial owners. was bad | Bw.

a) The provisions of Section 171 of the CGST Act were viclalive of Article
18(1Ka) of Ihe Canstiution of Inda. in this regard, the Respondents have
submitisd thal Article 19 (1) (g) of the Constitution granted right 1o csfry an
trade or business and freedain in fix prices and eam profits,

b) Now, as far as the present anti-prufiicaring provisions under Seclion 171
wera concerned. those provisions mundatonly required the supplier 1o pass
an the banafil of reduction in (he rate of tax of the benedit of Inpul tux cradit to
the reciptent, Thus, Section 171 of the CGST Act curiled freedom of the
Raspondants to carry on tede or business by requinng Hhem to fix prces and
earn profits in @ partcular mannar undwr the CGST Ad Thus, the sad
provision wialalod the fundamenial right of the Respondents lo 4o Business
under Article 18(1)(g).

€] The Raspondents have turther submitied that the Scclion 171 on one hand
feguited Respondonts to do business n 3 parmoudar manner bul aileg o
arowde any mechanism o actualy amve at the bonelit stipulatec under the
sbove provision, Thus, Section 171 could not be invokod by the Authorities to
initiali sction against the Respondents.

(vil|Saglion 171 violated a stalutory right avatab
Pﬂmm.!ﬂdjﬂllm
@) Thw Rospondents have furiher submitted that the provisions with respect 1o
passing on the increased tax lisbility o reduting prices in case of jax benafl
witre wall recognized utwer the Sale of Ceoos Act, 1630, In this regard, the
Resporanis have refermod o Saction B4A of (ho soid Act, which read as
Tllemani: -

% to decidy the
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“04A. In contructs of sule, amount of inereased or deceased to tax
to be added or deducted.- (1) Unless a different intention appears from
the terrs uf the contraet, i the esent of any tax of the neture descriled
sul-Section (2) being impossd, increase], decroised or romitted in respect af
any goods after the wking of eng cuntragt far the sole or purchaso of soh
ity wirithout stipwlations ws (o the paymwenr of e where tr wes nof
chirgechle at the thie of the mokaing «f the coniract, or for the siie or
purchose of such good tax - paid where tweipos chorgeable ut that tae.

{fﬁ“ﬂﬂlmwmmmﬁnﬁu.lMMWw-wm
i (e eoxe may be, or any part of such tox wes puid or wis payohle, (he
seller: iy ovcdel 50 ausch b (e controer prive as would be equitalont (v the
amont paid or pogable in respect of fieh tax or incrense of o, and ke
whenslel be wiitithend 1 e poid and to swe for and revoser sech adiition, and

(h) f satch dhecreuse or remission 5o tukes uffoct that the decreased e imby,
oF J10 lax, ax the cose miay bo, wos poid or wes payabie, te Miger maile
deduct s much from the contruct price as wouki be eqrivalont m the
dochiive of tax or remitied ts, and ho should not be lable to pay. or be sued
e, o fn vespect of, ek desfiction.
2) The prowixiun of sitb-Scetion (1] apyhy 0 the fidlotuing s, mamat: -
fol uny duty of csstin or excise on goods,
Ch) aneniy b o e saike or pasroliave of goods.,

b) Tha Renpondents hove submiliud that Section 84A of the Safs of Goods Act
permitied the Regspondents o pass on tha lability of bonefit due 1o Incrsase
or decrense of tax amounl In ofer words. the statue aliowad the
wuﬂmmmmdeuMHw
Wer comtraet,

€) The Respondants have submitted that his principle was roffortod by the
Hanble Supreme Court in the case of Kashtriya Dipat Nigam §odos, M/s
Dewan Cluard Rom Sarvan AR sars SC sReo wherein it waes haekd that
hers was nothing in law lo prevent the Respondents from entering inta &0
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agresment o defermine the passing-or of the burdan of any tax. The
Respondents have placed relionce on the judgment of Numaligarh
Refinery Lid. vs, Daclim hdustrial Co. Lid., repovied in | soo= (8) SCC
460,

4) n iho present case, when the Respondants and the custorionsfial ownes
had decided to pass-on the berafit at the tinie of possession, the proteciion
lo such arrahgement was given by law. I view of such profaciion. the
DGAP could not impose any other conditions contrary to the ammangement of
\he Respondonts

@) The above provision clearly stipulowed passing of the tx Benefll or
increased lability unsing out of any tax logislation, Thus, the Respandents
bhave statulary nighl to decide the price of any gooas or sérvices and 1o set-
off the mpact of 1ax. This concept was legally well recognired for
businesses. Thas. Section 171 intorfered wilh (his legal fght by mandsting
Ihé Rospandents 1o caterming tho price and 1o st off the Lo impact i (ine
particuly mannar and ence, lvalid,

(vi)The DEAP could nol assum
The Respondents have further submitied that whan they have agreed on o
i mannar of passing the GST benefit, the DGAP could not dictate any other

muthod. The same was [0 be docidad by the Rospondonts 1o the contract and
rould not be dictaed by any (hird parion.

ﬂ_ W Lirg L

(8) Futthar. the words usad in tha provisions of Soction 171 was “by wyy of
anmmensurele redoctinng in prices” and thus. Ikt sama could not be
Intarpretiod ns "by woy of equivalen! roduchion in prices”. Th Infepeotithon af
Autharlly amounted to substiluting the sxprossion cammensurate’ with tho
uspression equivalent. Such an approach was not purmissbilo n Gaw

t) 1 hee logiatisture has duliborately not used the word eguivient in I provision.
Thus, proviion under Saction 171 has did not reguire mathamuticyl procision
ang thus, I bioadly also the benelil was passed there wos sulficient
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compliance of Section 171, For example, anti-profilesering obligation should e
allowed 10 be complied with at product or involce wise level as wsll,

(e} Furthermore, anti-proflloering was nol an exact sconce and was based on
npproximation. Thus, whon overall bonefit was passod then there was
substantial compliance of anti-profileerng provistons, The Respondents have
tulaemd in this regard W decision of Honble Apex Court In CCE w, Harichand
Shri Gapal 2010 (260) EL.T.  (5.0C.) wheren § was held that subsiantial
compiance refermed 1o compliance with the sssance of the provision/satule
and would be tmatod as full complance as lollows:-

In poses where sulisfontiol compliaonee hes bisn found, thave has been
uetul omypliimoe with the slatisl, alvet procevurslly faulty. The decirize
o subatantial compliance wels to preseroe thie nced i comply strictly weah
the comsditiony wr requiremients thot e fertaid (o Tnoke o jex o duli
cxvenption._and_to forgtee pove-complionce i estber jisimporsam_grd
fangential _regiaramiiits or requiremsnts thil_wen so confusingly or
ingarrectly writton that.on exrnast gffore ot complinne snuid be acvepied
Vv kest for deteemnining the applicaiifity of the subatanticl compligrive
sactrine has been the subievt of @ mprsad of doves and gyile efton. te eoiticol
armstion_to fe coatmimgd ioms whethr the _reyifcomenis relite 1o the
“ehstaree” or “owoner”_of the stotute, | so. strict adharence do those
peguirietts de i psesondiion i gl elfect w0 that docirine. On the otler
Domed, {f the revuirgmsents were prisodural or directeny m thut they wero nia?
Wt “exeenoe” of thx thing to he done bisl were gison with o oo 1o the
urdeily comduot of business, thy may e fdfilled by selarantial, § not steiot
ootnplfomes. 1y ocher weds, a meee atresmypied comiplianioe Thay war e
suyfficzent, i ueiual conplivece o thos Jatdons wihieh aere comsdenad as

esimiliol”
[ﬂ}lnmﬂhMumﬁWmmmmm
rule and itsel! did not prescribe any methodology, ponny by penny compliance
cotdd oY be Insisted by e Authoritios,
(&) Futthar Seqtton 11 only requied (it the banafit should ba passsd on and
didn’t provide that the banefit shouls be passed on wilhin sy spevilied
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period, Thus, specifying any time fimil wenl against the spirit of prowvision
under Section 171 and thus untenable,

{8) The Respondents have further submitted that Aule 13%3)d) allowsd
imposition of penaily by authanty and read o follows:-
B | R—

(3) Where the Authority determines that o registessd persor has m perssed
o the iemndit of the ridduction in ihe rate of tax o the supply of gouds o
sorviees or the benofir of Tnpil tex eredit (o the recipient by woy of
commemsurate reduction in prives, the Authoeiy may order

fa) reddiction in pricer

{4 return to the rentpient, s amount equivalmt o e anwunt ped jisset
it by the roay of camaensvnatn rechachion in prices ilong with oerest af the
rute uf cighteon perosmt fross the date of collection of the kigher aownnt il
the date of the retitin of such amoant wr recovery of the amount icluding
fisterend ol redirm; e e oese gy e

(e the dgumit of an amoynt epuisalent 1o fifty percrmt of the amosnt
MWM'&MMHW&MMMW%F
mﬁt&mﬂﬁﬂ#ﬁﬁmﬂmdﬂnthﬁlwmmm
Swction 57 of the: Dowds and Servioes Tax Act, 2087 of the soneerned Seat,
ummruwmwﬂmrdnhmmifrhmwww
identiffaive;

(e} imymonition of ponaliy s speeiiiod wndir the At ; iend”

(b) Thiss, & porusal of the aforesaid Rule showed thal Authadty could impose
panalty as specified under the Act. The Respandents have noted st specific
panalty provisions have been addod for viclation of the prmvisions of Saction
171(1) of the COST Act which had corne info force win effect from | January
2020, by insertion of Soction 17 1(3A) which providod as wider.-

(21 Whary the Authorlty referred i fir sub-Sictin (2) iWfter hoidiviip
exarnmation wx reguired wmeder the soid sub-Seotion comes fo the covelusion
that aoy roglstored prreon hus profiteered unier sub- Sective (1), vinh
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person showld: be liable (o pay pesalty equinalent do ten por cent. of the
amount so profiteered:

Proavided thot no penclty shoufd be lexiable §f the profilesied emsunt uxes
wheposited within hivty dayx of the Jote of povsing of the mrder byt
Aulhoritg.

Expianation.- For the purposes of this Section, the expréssion “rvfiteered”
slinated e the amount determinmd oo woetil of o passing the hemsgis of
rvedvietion fu rate of fax on supply of goods or services or both ar 1he bunefin
of frtpwd b eredit to the recipiont by woy of conomemsirote redivtion o the
pdee off the ggovonls o serwices wr both. ™

() Accoreingly, as no penally provisions were in exstance between the penod
01.07.2017 le 31.032019, tha penally prescibed under Section 171(34)
enuld nol be imposed on the Raspondtints retrospectively,

(d) I thix context, the Respondents have refrmed 1o the recant decision by fhe
Authorily in the case of Ws Edelgo Infrastructures & Properties Lid [ No.
2201 1/NANTTTIEIdacol2018/3128-30). Tho relovant extract of said docision
was as below:-

“16. Sirite, i pevsalty provisicns weere In edstenor betiween ihe period w.ef,
AF 20T 0 30080 8wl the Respondent hod vinlotsd the promissans of
Soetion 171 (1), the penalty presoribed under Sectivn 171 13A) eannd be
imposed un the Rsponident vetraspectively. Aecordingly, the witicoe deded
#0500y wavand 1o the Respondine for impasition of pesadiy under Section
122 1) (@) wus herehy withdrawn and the present pemsliy procecdings
faunchid agrinst Mim were ovcordingly dropped.

() Similar view was adoplod ' the decision by the Authorly i the case of $3
Infraceality Pvl Lid (F. No, 2201 UNAATTSSY Infral20 18]

(8) Thie Respendents have staled that ey had always been aussdtomor centnc
ond had always taken measures towards prowiding maximom benafit
admissitila o her customors. This fact was aigo evident Trovn B lnct that
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it had always from time-to-ime communicaled to their customers fhat thay
were aware about (heir responsidility 1o pass on the benefit accruing 1o
tham, if any, pursuant 1o implementation of GST by way of commensurile
mm-.nrmmwmmmﬂmw the same.

The Respondent No, 1

As computed | Already passad | Balance to be | Excess
by the DGAP | on passed on Passod on
40082025 | 44254076 832,022 | 50,04.073
U— The Respondent No. 2

As

computed Already  passod
__byDGAP | on Balance to be on

108.76257 | 51,84,736 55,10,521

(h) This clearly demonstrated the intent of ihe Respondents that there had
aiwaye buen an intontion ™ pass on the GST benelits sccniing and as
realized in terms of Sweation 171 shoulkd be pssed on o the customors by
way of commensurale reductiin In price in e fingl Tax Involce o ba
Iwiued to the customers at tha ime of handing over the possassion of tho
residunlial units.

fe) Thureforn, the present comploind filed against him was bassless and the
allegation in the impugned reports that tho Company has confravened
provisions of Section 171 of the CGST Act in a8 much as A hus ilod o

IIIIII “NE

done the analysiy base

MU OO -

he iIncromontal credits ansing oul

af the implemuentation of GST and themafter applisd a percontago on e
said creails as an anti-profilearing messyne.

(b) Thee DGAP has merely dune i comparison betwousn the crodits avadabis mn
pre-GST with that avallable post implomentation of GST without analyzing
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he reasons. The actual reasons for the avallablity of suth Incromental

credits wera not fooked into for arfiving &t the benefits 1o bo passed. Ho

has highfighted that there were primarily two reasons for such ncremental

crodits:-

* Increase In tax raies Le. lax on servicos frem 15% to 18% and pn
Qo0ds from 22% W 28%

« Availability of blocked crodils

() As stated abave, the rfe of tax on sorvices was 15% in pre-GST regime.
which wos subscquently roised to 18% i GST. The crodit
availabllityiafigibiity was not chinging s service ix credits on exacufion
af warks contract was aarlier available as CENVAT lor ulfzalion against
tha oulput tax bability; and the same continued o be available as credi
undar GST. The change on this accourd was the incfease in nx rale from
5% 1o 18% for which addional working capital was applied. The said
aspoct shoulc be taken into censidasation as there was po change In the
wradit svailabiiyfeligiblity pod only an incroaso in tax mie wes the reatson
for such incremantal credits,

() Flrther, in pre-GST regime the oredit of excise dutyVAT on inguls was not
available as it was explicitly restncted. With the implamentation of GST,
Mo said resticled creditn were available for avaliment and clifeaton,
which noeded 1o be passad on 1o the custmerns.

(o) Additionally, the Resgondants have stated that tha DGAP ras not anputed
ihe tict that the Respondents should be mquired 10 pass on ooy the
beneit of inuremental tax Inpul ansng on acesunl of ntroduciion of BST
law w.et, 01,07 2017 in ordet 1o comply with ihe provisions of Section 171
nf tha CEYT Ant, 20017 and that sues banalil must be passad on by way of
commensurale reduclion in prices. Thare was no reduction in mie of tax
payabie on construction sorvices provided by the Respondents 1 Iheir
cuslomers. Thus, @ was imperative 10 undéstand and determine whii
tonsirued incremontal input tax crodit for tho Respondents, which should
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be required I bBe passed on the cusiomers by way of commensurate
reduction in prices.

{f} The Respundents have submitied that the approach and malnodoiogy
adopted by them to determine and pass on the benafit of aodiional input
tax credil ansing on account of inlmduction of GST regime, took into
account all such above pre-GST tixes payable on procuraments made ‘or
construclion of the project which was olhetwise not avaiable as input tax
arediit o Ihes Lhesm and theveloee embaddad into the cost of the project.

(g} Broadly, the elgibilly of cregils on avallmonl of ward supplies/
Mmmmwhwﬂazam

2 . taxes levied -m 4
1 Purchase of Excise duty
materials (from Statn VAT / Hn
manulatturaes) CST Fnﬂnﬂndﬂ
o oy _____ploject cost
2| Purchase of Stale VAT / No -~ Embadded n
matarials (from CST project cos!
Stole VAT
; deplors) | S——— o
3 | Avaliment of Service lax Yes~ | Eachuded from
Pure suricos (incl. SHT Sarwog iax Projoct cost
and KKC) and K{C Embedded n
o . _— No - SHC peoject cost
4 | mﬂ Service tak Yes - Excluded trom
{incl. SBC Servico tax Projoct cost
| gualifying as and KKC) and KKC Embeddad m
- works conlract Stale VAT No — Stala project cost
VAT and
e . 88C

(1) The Respondonts have submiliod tal post introduction of GST. the cos!
ol conafruction of such residantial units in the impugned Project should

have & bonelcial impact due lo aveitability of crodits lowards purchase of
goods Or services or bolh which were 1o be made on or after 01.07.2017.
As o resull. in terms of approsch of deriving the benefits by way of
bereficial impact on he cosl of consiruction which ultimataly also had
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beneficial impact on the value of construction services fo be provided to
thee custormers post GST, he had detormingd the valun of such non-
mmm-mmmMWMdm
&wﬂmmmmdmwmmwmﬁsr.mwm
should be reduced frm the budgeted of cost of construction lowards
purchuses 10 be made on or after D1.07.2017 and which showd be
ultimately passed-on io customers by way of commensuralo reduclion in
prica of constiucion senices 1o be provided (@ nvoiced 1o cisinmons on
or afler 01.07 2017 The asove basis for computation of GST benefit o be
piassed on lo the cutilomers by way ol commansurate reduction in prices
hus aleady been submitted to the DGAR by him.

() Acditionally, the Respondents have stated fnal he above mentionnd
Rpproach atdopind in was consonance with the Prisss Relcase No. F. No.
BG07/2017-CX.9 duted 15.06.2017 wherein the Central Board of indirect
Taxes and Cimloms (CBIC') huy issued sertain clnilications pursusnl lo
mmwmmmmumwmmmm
payment were being asked lo make enlire payment before 01,07.2017 or
o faco higher tax incidence for paymont made after 01,07.2017. The
relevant extract of the said pross reloase was as bolow -

"2 Control Excise duly was payabi un masi constrochon mylcnia)
@12.5%. it was highor in cass of cemoni In aodition, VAT was also
puyable an coostruction matanal @125% o 14.5% in most of the
Stalus. n addition, conatruction material also prasently suffer Enlry Tax
levied by the Staes. Inpul Tax Crowit of the above lnres was not
eurrontly allowed for payment of Servito Tax  Coooit of thash Lixes wos
also nol aveilable for paymant of VAT on conatruction of flats ote.
under compeaaition schemwe. Thus, thare was cestading of input taxes
on constructed s, ele.

3. AR & rosult, intsdonoe of Central Excige dily, VAT, Enfry Tax. stc o
canstnsclion matensl was aiso curontly bome by the builders, which
they pass on to the customers as pant of the price charged from Him
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This was nol visible to the customer s i forms & part of the cost of the
Mt

5. This will change under GST, Under GST, full input creckt would be
avainble for offseining thi hiadine rate of 1296 As & roault, the input
inxas embadded in the fial will ho! (& should nol) form a pari of the cost
ofthe flat.

8. The butders were expacied fv pass on the benefls of lower iy
burden under the GST regime o e buyws of proparty by way of
recuced prces’ inatalimerils. . .”

(i} The Respondants hove also srgued that the DGAP has éisputed thal in
ardar 1o quantify (he benelit of input tax cradit, it vas nocossary to quantity
the credita avallable in the pre-GST s woll as CS1 regime. The incroase
In Input tax credil A8 a parcentage of ol taxable tumever availed by the
'Respondents post GST had been quantified. Howevar, the input or input
sarvices wise wvallability or ron-availabilily of input tax eredit prioe and
post mplementation of GST had not been axamined,

(k) Further, the DGAP has agroed that the additional banefit of input tax credil
in the GST regime would be limited lo thoss inpul taxes, e crodit of
which was not aliowed in the pro GST rogime but was alowed in the GST
regime. This bunofil would be réquired [ by passad on (o the customans
wmyﬂm:mmhphruhmmmwinlh
CGST Ast, 2017

() Thus, the Respondenis have submiltsd thal the approsch snd
methiddnliogy adopled by [hem lo detormine the quantum of GST bonef to
by passed dn tholr cus'amens was in consorance with Section 171 of the
CGSET Act. 2017 snd was rational, logical and appropilate and themfons
should be consdared as the approprate melhod of approach which
logically derived the amounl of th incromental credit which could have
Been flown 10 the doveloper on intreduction of GST, which could be furthir
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substantisted by the fact thal the percentage of input tax credit In be
passed on fo the customers as determined by Ihe OGAP and as
tetarmined by the Respondents wore aimost idenlical

lliﬂ !_A;L-I-ILII: ]E'l LI '-f. . _: l L '.;".I‘.‘J!-.l.-'-'a.'t L ' sl

{a) The Respendents have highlighted that real estate industry was o service
=stats industry had ils own mada of operation, pricing, marketing, sendce
aefivery. Real estate industry differed from region 1o region, state (o state
and cily 1o city.

{b) In real estate indusiry the price being offared o differnt cusiemarns was
dependunt on multile fecions such as lme of supply, stuge of compietion
of the propery. working capital requitemornl. holding cagacily of the

- developer, change in faw (such as enacthient of RERA. ehamge In the rate
of stamp duty), paymont schedule of the customer. advaose paymienis
froin the customemns, mode of booking of the fiats el

(c) The price that gol neqoliated for such of the customar was dapendent on
various faciors. Fow of the facions have been isled below on which basks
the linal price was negolisted: -

* Regulatory requirement- Real Estate Reguiation Act (RERA)
requires disciosuro of & compesite price 35 sgainst component wise
froakup as required under Moharashira Ownorship of Flats Act
(MGFA) |

* Paymen! plon tasen by cuslomer for ey Construction linked
paymant, 2080 paymunl schama. 10.90 pavmen! schisme wic.

. mmmm#.;mm:mwmmtmm
vehioh will incur additional cost of brokerage.

«  Exolusive unage of parking as well as nunbeetybe of sarking taken
by cuntomes

* Bare shell flal of fully loaded fint- Cast of interior development
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* Operational schemesidiscounts- Fesbals offers on Akshay Titive,
Gudi Parva, froe stamp dutylregistaation ste.

- mﬂmmm'mg.-mmmmdmw
buoking at considarable completion of project.

. Hﬂﬂﬂlﬂg&ﬂﬂmﬁmdm.pﬁmﬂmhm
vicinily, localion preference of cusiomer.

wmwtm1mmmmwmmum:
equivalont fo 2.5% of the total amount dus from the cusiomars whose
instalimints were due, while for new customers the sale prce was
recalibraled to give elfuct 1o the sbove reduction,

mmmwmmwmwmmmmwmm
$1.08.2020, wheroin the DGAP has detarmined that thy Respondent No 1
mummmmmmmmmdqmum
cusiomars of the project amawiling 1o Rs 5004 lakhs, whivcas the
pending amount 1o be iransferred amounts to only Re. 8 32 lukhs.

(€} The above spproach wis more acceplatie considaring that impul tx credit
w:mhﬂnmmuumwmﬂmmw
allocation of mpul tax cradit 1o the irdividual customers. For iratance, n
case of Ay propery agvarisament iha intanded audience was public
large and nol identified customers,

(¢} Stnitary. i beaelt of inpul tax crodit should by consitensd for & group
&5 @ wnole and nol individunt customers,

twmrmmmmmmmwmm

(0} Tha Raspondent No. 2 vide his kittor dated 19.8.2020 to the OGAP had
-,mfmﬂdﬂm,ﬁmnurmmtnmmuﬁmhmﬁlmwm
Rs. 51,64,736/- a5 per Secion 171 of the CSGT Ad, 2017 was passerd
mJnnﬂruﬂrnm-mfnrﬂETmmenmﬂﬂmnﬂm.m
Cradit notes were Issued 1o the amtomes from tme to time. Ther
receaivablos were reducad 10 Ihe extent of GST Inpul crads amount. They
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fiad submitted to the DGAP the credil note for the GST Input Tax Credit
benefit amounting 1o Rs. 51,684,736/

(b) The DGAP had sent e-mails dated 02.12 2020 ang remindor e-mails datad
11.1mhm.mhmwmﬂﬂmwmw
Ihe Respandenl Ne, 2. In all B home buyers which constituted 21 62% of
lotal customers 1o whom |TC benefit have been passed had repled and
confirmad the receipt of amount. The Respondent No. 2 had noted that no
buyer had replied in negalive, therefor, 1o allow the amount of Rs.
M;&i.?:ﬂ-ummfmedhmmbumapmsmm
1710l the CGST Act,

(XGST cannot be
The Rasparndont No. 2 has sulimitied that the DGAP had considersd i lovy
of GST @ 12% on the recalirated bise prics whareus the Respondent No. 2
had pald the CST component o the exchoguer oo the Totsl base price
collected/raised’ ie. on the demand value. Thensfore 1o that extent i should
not be cunstrued thit ho Respondai] No. 2 has profitesred unoor e GS1,
Henca, e Respiondert No. 2 has staled that basis for computation of
‘Excess eollection of domind of profileered rmount’ adopled by fhe DGAP by
vomparnng the ‘Tolal amoant collociad/raised” by the Respandent No. 2 and
‘Commensuralo demand price’ comguted on the eclibmied base price as
computes] by e DCAP was nol suslainable. Thus, Iho approach of the
OGAP o mt copsider the GST lux component actually pald by the
mtuu.:m.mmutmmu:twmmmm'
was incorech and nooded re-consideralion 1o amve al the corroct valuo of
‘Extuns collection of demand of profiteared amount’ by the Respandent No. 2.

R Supplementary Repons ware sought trom the DGAR against the Raspondanty’
ubmiasions ditod 13112020, 2901 2021 und 2501.2021 In response, e
OGAP vido his repllos dated 03.12 2020, 1512 2000 ang 18.03.2021, which are
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Rummarisad as under-

() The: Respandent No, 2 vide letier dated 13.19.2020, infer alia hat stibemitind
mal_hummﬂnmm:ﬂwﬁ:mmmﬂs
51,64,736/- to 37 custamers out of 72 home buyers (to whom benefit of input
mmrtwaumqusmﬁ!n'hnmhdmjmmmﬁmm
vide which such benafit was passed on.

(B} In this regard, the DGAP has wanl e-mails dalod 02,12.2020 aid rominder e
malls dated 11122020 to 20 sustomers to confirm ihe receipl ol benafiy
pussed ar by the Respondant No, 2. I response, § home buysrs {conslilute
21.62% ol lotal customors 1o whom benefit passed on by the Respondent No.
2 fhad replied so far anc all confirmed ihe receipt of amount No buyer had
replied n negitive. The replies from rest of the home buyers wers awailed,

(e} Furthar, the DGAP in his wirificition reper: vide lotter dated 19,01 2021 on the
claim ot the Respondent No. 1 w.r.t passing on (e benafit of (TC in rospet: of
28 homebuyes anid claim of the Ruspandent Mo, 2 w.r.L passing on the benefit
of ITC in respuct of 4 homebuyurs (s solected by the Aulerity) has stiled
ﬂmmmmw1m.m1hmﬁmmmhumm
confirm the receipl of the benefit as dalined 1o have boen passad on by the
Respandent No. 1. In rospansa, 18 home buyers nac replisd so ar and &l
have confirmed the roceipt of amaunt No buyer has roplied in negative.
Raplies from 7 home buysrs were swaited. Similarly, the DGAP had sent a-
miks on 18,03.2021 o Ihe 4 respective home buyers 1o canbmm tha receipl of
Uve bunwfit as claimid 1o have been passed on by the Respordent No. 2 In
maponse. all homo buysrs had repiied and had confilmed the receipt of
amaunt. No buyor had mplied in negative.

(d) The main contaurs of the Procadure snd Mothadology’ for passing on the
oenefits of reduction in tha rate of i and the benefit of ITC were enshrined in
Section 171 (1) of Ihe CGST Act, 2017 iisull which siated hal “Any reduction i
rate of tax on any supply of gouds or services or e benedit of input tax crodit
shall bo passed on lh Ihe raciiont by way of commonsurate reduction
prces.”
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Iherofore, Section 171 itself provided the procsdure and malhodology for
mrmdmmmmm.mmhnnm
required 1o be provided. The Respondents favi get bienafil af ITC which they
wore requiretl to pass on. The DGAP hias also submitied thal the fucts of cach
cusg ware dilferent 5o quantum; of profiteering was determined by taking info
account the particular acts of esch case. Hence. thers could not be one-size-
fits:all mathamatical methodology. The DGAP has alsa submitled that the
additional (TC which hau accried (o thern on seeount of the implementation of
mﬂmmmwmmwmmmwmhu:wn
Mﬁdnpﬂmﬂﬂivmrﬂm“mmaﬂmmm
(1) Aczording to the DGAP, in one real sstate project, date of start and completion
al ther prejocl, price of the housedoommorzial unit, mode of payment of price.
Stige of complion ol the project. tming of purchase of inpuis. rates of taxes.
amount of 1TC availed, total saleable sres, nea sokd and th [axable tumever
redisied betore and aflar the GST implomontation would always be differon
than those of e ol project and hesce the amount of benafit of additionsl
ITC to ber passed on in respect of one project would not be similar o thst of
another project. Issusnce of Occupancy Cerificsie’ Complefion Cenificste
would also affect the amount of banefit of ITC a5 no such bendlll would be q
avuilable. anpe the wbove corificates wer Bsusd. Tharstom, na sl of
paramatan could be fixed for detormining mathodology to compidis the benefi
of widilional ITC which would b2 required 1o bo passed on o the ouyers of
sueh unds.
Furthar, the Padiamen! as woll is all the Sinte Legishiture has detegatod (he
Ik of framing of Ihe Rulos under the CGST Act 2017 1o the Cential
Covernmunl u4s por the proviions of Section 164 of Mo above Act
Accaraingly, the Contral Government in terma of Saction 171 (3) of the CGST
Act. 2017 read with Section 2 (87) of the Act, has presuribed the powars find
functions of the DGAP, on the recommendation of the GST Counct, which was
a Conulilutional federnl body cresled under the 1014t Amendmon of the
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Constitution, as per Rule 127 and 133 of the CGST Rules, 2017, Further. the
mh#@iﬂhahm&hﬂm&mmmmh
the Authority under Ruls 128 of lhe above Rules as per the provisions of
Minn1ﬂnrmm-nntuaumpmmmhww
auMman.mleiwwmmmmm“hwqml
thair functions and duties and hance no speaal favour has baen shown 16 he
Authority white granting such power. The Authorily has only been allowed o
uterming” the methodology ane not 1o ‘prescnbe I which |t has to do keeping
i view. the facln of indvidual case. Since the funitions ana powers o be
Exerclsad by the Aulhority have been approved by compaten! bodies, the sams
Further, the facts of the cases miatling 1o the Fas! Moving Consumer Goods
;FMCGQ.MMGMMHMMMMM
diferent and therafore, the mathumatical methodology smployoed in (he case of
one sector cunnol ba applied In the other sector olliwrwiss 1{ would resut in
denial of the bareflit 1o the siigitle rocipinats. Moroover. both the sbove
mmmmwmmumuhmmw
by saerificing their tax ravenue in tha public interest and hanco the suppliers
ware not required 1o pay even a single panny from thelr own pockot and hence
‘ha has 1o pass on the shove benalits bs por the provisions of Section 171 (1)
mm"M-w'Mhiﬂmﬂmwwldﬁmmh
romplling the profitesring amount, but has compared e ITC o tumover rilio
1 pre & post GST periods in e prenent case which was rational, logical &
appropriate in larms: of Section 171 And the same has beon approvad by the
Autharity in similarly placed cases.

(N The DGAP subiiitled thal the mathodolkegy adopted by il was conmuct and
aticlly ab per W enshrined it Secton 171 of the CGST Aok Such
.mWWMhmmmibmwmumewm
Autharity in all similar cases In ordur 1o guantly the benafil of Input lax crealt,
it was necessary o quanily i cred<s available 1 1he Raspondents in the
IMELGST rogime and also (e cricits avallable in the GST regime.
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Further, mnmmmuump,mmarﬂcmmmmm
was the amount paid by the customers or flal buyers lo the Respondents in the
form of GST charged from them which was lo be deposited by the
Respondents o the Gowmmant exabequer. But the Resposdents instesd of
paying this GST amount in cush 1o the Government excheguer utilizad the ITC
available to thar in addition o the credit which was not avaitabie 1o them i
Wa-GST period. Therefore, Respondents were not required (o pay anyihing
lmwrmmmMmmm'dMIm:lmtﬁhm
M GST prriod. Hance, tha methodolugy adopled by tin DGAP was comect and
juastifigtile

Further, In the DGAP's Report daled 31.08.2020. tha increasa in input tax
nmuummﬂW'mmMWmﬂw
mmmmm.mwummmmmlﬂyw
non-availability of input tax credit prior and post Implumantation of GST had not
been examined. Further, there should ba no extra lisbility on the Respongdents
on account of inkrease in mte of GST comparsd to Servics Tax a8 the subjplier
of input services were now #lso enjuying put fax credit on @il he purchases
made by them resulling In reduction in prices of tho materials purchised by
them \which should pass on 1o (he consumers,

In fivs arstwhile ore-GST rogime, vanous taxes and Cess wers being levied by
tha Contral Government und the State Govermiments, which got subsumed in
the GST, Out of Mese txes, the input tax credil {I1C) of some taxes was not
being allowed in the erstwhile ax mgime For example, the npul tax crodit of
Cantral Salas Tax, which was boing colletted and appropdated by the Statms,
was nol admissibla. Similarly, in case of construttion service, while the inpul
lax oradit of Service Tax was pvallanis, the kipul tax crodh of Contral Excise
guty paid on inplts was not available (o tha sorvice provider. Such input tases.
the credit of wiich was not allowed in the antwhile tax regime. used lo got
ombedded in the cant of the gootis or services supplid, resulling in Increased
price. With the introtiuction of GS'T with alfiset fram 01.07.2017, Wl thesn taxes
got subsumad In he GST and e pud o credit of GST wis avatable n
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respect of all goods and serdces, unless specifically denied, Bmadly, the
anditional benefit of input tax credit in the GST regime would be limited 1o
thasie input 18xésn. the credit of which was nol allowed In e pre-GS1 reginie
but was allowed in the GST regime. This adaitional Benefit of inpul fax credit in
mmsrmmmmqummhn-pwmny-mmmmm
by way of cammensuratn reduction in price, in terms of Section 171 of GST
AL, 2017,
anmmumwnmnmmm
mmmwmmmmmﬂmdmm
Goods any Services Tax Agt, 2017

Moreover, (here wits diract carrelation batween tne lumoves and the TG as the
Respandenls were discharging lheir GST output labitty out of the TC
auﬂhhhhﬂmnﬂﬂﬁ-mﬂnlmnmu.ﬁumﬂmmm
fram the buyers, Morouver, the benefil was 1o be passed on the additianal ITC
propetionate to thy poyment made by a buyer and hence he adove ratios
waig ralevient. Theratore, the sbove clam of the Respondents could not be
Bocepied,

(92} As per Ihe DGAP, he had categoricatly stated In par-25 of his Repont dated
31,08:2020 that the excesa banelit passed on lo some recipients. could Hot be
set off against the additionnl benelll required 1o be passed on 1o Ihe olhor
radipents au por Annexure-25 of tho above Repord and it could only be
sdjustod againgt any lulure benatit thal mighl sccrue 1o such reciplents.

6. Tho Autharity has gamfully considernd the Raports of the DGAP, submissions
made by the Responcents including during Ihe persunal hoanng any the case
meord, it emorgos fram tho fecls thsl ne presont project “Kanukis Sowens” is
beting duvoloped and constructed under the Joint Davelopment Agreemont (JDA)
ond the Sub-Developmant Agreemants execuled betwsen the Respondent No. 1
and the Rospondant No. 2, In which the Respondent No. 1 was the *Sub-
Dovaloper® and the Respondant No. 2 was the ‘Schemi Owner and he
Teywsloper” of the projocl. It is Giso revoaled that the above project consited of
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two buildings (a) Free sale building which was to be constructed by the
Respondent No, 15 andl (3] Rehabilitiution buiiding which was lo be constructsd by
the Resgondent No. 2 at his own cnst 1o rehabilitale the existing residents who
MMnm.mnmmhﬂumunund!ﬁmmhﬁme
the provisions of he Stute "Sim Rohabiltation Scheme (SRAY. R is further
rovealud that the free sale residential bullding consisted of S84 units which ware
M'mmumummnmmsmtmmmmmme
hesin of their respoctives sheres ax por the JOA in which the Ruspandent No, 1
haas 53.4% snare and the Respondunt Nb. 2 has 46.8% share. Accordingly, out of
lotil uarleable arma of 5,865,562 sq. 1 of the free sale building, the share of the
Ruripondent No. 1 was 3,183,825 sq, It and the share of the Respandeot No. 2
wae 2,71,737 sq. I Further, it 1s on recve that Agplicant No. 1 had filed &
complaint allaging that the Raspondant No, 1 has not passed on the benefit of (TG
h-hwbymywummmwmmhmamnmmmw
her (Applicamt No. 1) fram the above Respondent. We find tha! the DGAP. aftar o
-MHMMRMMMMMR&MMEMHMM&HB
benall wmounting to Rs. 50757281 (inchsive of GST) o ther
reciplentshomebuyers as required under e proviskons of Section 171 of the
CGET Agy, 2017, Wummﬂﬂlﬂ:htnhﬂfhm:ﬂmmwhm
wmﬁmimrmmmmuwwmmmmm
& 24 of nis Report dated 31.08.2000.

7, On memiining the various submissions we find that the following ssues need (o be
wodressed: -
@) Wholher thite was any vinkstion of the provisions of Section 171 (1) of
CEST Act, 2017 inthis case?
0) If yos whal wes the sddilional banelit of ITC that has 1o be passed on lo
the recipionts?
Ul Besides I above, various olher lonues rmised by the Respondont wiz
ponstiutional validity of Section 171, methodology adopted by the DGAR,
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cost al land for inclusion in thi value elo. aleo noed lo be addressad by the
Avthority.

‘8 The Respondants have questionsd the methadology adoptaed by the DGAP

I computing the benefit of input tax credit as it was not in accomndance with
the provisions of Section 171 of CGST Act, 2017, In this regard, this
Autherity finds that the the ‘Frocedure and Methodology' for passing on the
Renefits of reduction it the rate of tax and ITC or for computation of the
profiteered amount nas been oullined in Seclion 171 (1) of the CGST Act.
2G17 Itself which pravides thisl “any reduction in-rate of tax on any supply of
goads or services or the benalit of inpul tax credit stiall be passed on fo the
recipiant by way of convnensurate reduction in prices.”
It is soparent from the plain reading of the atiove pravision tha it mantions
“eduction in the rate of tax or benefit of ITC", which means that il any
teduction in the rate af tax is orderog by the Central and the Stale
Governments or a registered supplier avalls benafit of additional (TC post
GST implamentation, the same have to bo passed on by him 1o his
recipignis since both the above benefits aru boing given by he above
Covarnmnnts out of then scarce and precious tax revenue. i al=o provices
that Ihe above benelils are 1 be passad on any supply Le. on each product
Orunil of construction or service to every buyer and in case they ane not
passed on, the quantum of denial of those benelits or the profiteered
Amount has to be computed for which investigation has to be conducled In
raspect of all such productsiunits/sarvicus by e DOAP,

8. What would be the ‘profiteardd amount’ has bean clearly defined in the
explanation attached 1o Soction 171
Ihusa henefits can also not be passen on af the enlily ! organisation /
branchd invaiced business werical lovel a2 they have 1o be passed an 1o
@ioh and overy buyer #l wach productunitservice lov by treating him
aually.

The above provision also menfions “any supply” which connotes each
taxable supply made 1o each reoplen! hereby making | evident that o
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supplier cannol claim that he has passed on more benefit 10 one cuslamer
on a particular product therefore he would pass less benefit ar no benefit 1o
another cystomer than what is actually due 10 that cusiomer, on anolhier
produet. Ench customer is enlilled 1o recaive the benefit of tax reduction or
ITC en each product or unil or service purchased by nim subject to his
eligibitity.

10. The term “commeansurale” mantionad In the above sub-soclion pravides
the extant of benefit to ba passed on by way of raduction In the price which
has 1o be computed in respect of each product or unit or service based on
The price and the rate of tax reduction ur the addifional ITC which has
become available 10 a registered parson, The lagisiotura has defiberataly
nat used the word ‘equal’ or ‘equivalent’ in this Section and used ltvwe word
‘commensurate’. The benefit of adaitional ITC would copone on the
comparison of the ITC/ICENVAT credit which was avallable o o builder in
he pre-CST pericd with tha ITC available to him in the post GST period
w.a.[. 01.07.2017,

11, Similarty, the benefit of wx reduction would depend upon the pre rate
reduction price of Ihe product and gquanium af reduction in the rate of lix
Troer the date of its nolification. Computation of commensurate reduction in
prices o purely @ mathemntical oxeroiss which s basod upon the above
paramuolors and hence it would vary from product 1o groduct or unit to Ut
of survice 1 sarvice and hence no Nxed mathematcal methodology can be
presaibed lo determine the amount of banefit which a supplier is required
(o pass an o a bpyer

12. Computation of tho profitnarad smount is also o mpthomatical oxercise
which con be done by wny pemon who has slementory knowledgo of
accounts i mithomaltics a2 per the Explanation attached o Section 171,
To turthar explain the legislative intent behingd the above provision, this
Autherity has boean authonsed to determine the ‘Procedurs and
Mathodology' which has been dons by I vide #s NoUtication dated
28.03, 2018 undur Rule 126 of v CGST Rules, 2017, However. no fixud
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mathematicul formula, in réspect of all the Sectors or Ihe produsts or the
Services, can be sel for passing on tho abave bensiits or for computation of
the profilecred amount, as the facts of each case aro difsmenl.

In the case of one reai estate project. dale of start and completion of the project.
price of the Natsnop, mode of payment of price or instalmants staga of
wmqmmmmmmmammsﬂmm.
amount of CENVAT credit and [TC available, wial saleable ared. woa sold and
m-mﬁmmmudmwmmamwwm
atways bo Gifferant fram the ofher projuct ang hence the amount of benefit of
addition ITC ko be pussed on in respect of ane project would not be similir 1o the
ather project. heretore, no set procedure or mathematical methodology can be
framed for determining the benefl of additonal ITC wiich hias 2 bo pissed on o
thin buyers of the units

13. Moréover, this Aulthority under Rule 126 has been empowaad 10
‘dolerming’ Methodology & Procedurs and nol o ‘prescribe’ 1. Similarly, (he
fucls of the casua rolating o (he seclors of Fast Moving Cansumer Goods
(FMCG), restaurant service, comitruction service and cinema service are
complately different from cach other and therefore, tha mathematical
melhodology adoptad in the case of ano sector cannol bo applied 1o e
othar sector. Bath he above benefilts ive baing given by he Cantral a8 woll
@8 Ihe State Goverhmenis as a spedial concession oul of their liax revenue
N the public Interest and hence the suppliers am not required to pay avan o
single penny from their own packet and Inerslore, they are bound 1o pass
on the above banafils as per the provisions of Section 171 (1) which are
abundanily clear, unambiguous, mandatory and legally enforcoabls.

4. 1 is abundanlly clear from the above nartalion ef the mcts and the law
that no elaburaie mathematical calculntions are required to be prescribed
separately for pasding on the banefit of ITC and computation of the
profiteerad amount. The Respondon| cunnot dany the banefit of ITC to his
cuslomérs on the above ground and anrch himself a tho oxpense of his
buyers as Saction 171 provides diear cut methodology and procedure 1o
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computes the bensfit of ITC and the prafittered amount and he i well aware
of the benelit of additional ITC which he has obtainad oost-GST,

15. The case laws of State of Punjab & Ors. v. Bhajan Kaur & Ors. AIR 2008
SC 2276, CCE v. Harichand Shri Gopal 2010 (260) EL.T. 3 (S.C.) Union of
indisi v. ind-Swift Laboratories Lid., (2011) 4 SCC 635, CiT vs. Calcults
Kridweyrs (2014) 362 (TR 673 (SC) and V. Famandez vs. Stato of Kerata,
[AIR 18957 SC 657] are rolated to collection of taxes ang the mater in
imm.mlnmmummmdmunmhimuhm!mdwun
easi laws are not applicable in the present case. Therefore, the Authority
'ﬁmmmmnmntmﬁmn!mﬁﬂmmnlsmgmﬁingamﬂ
mathodology Is untenabie and hence mjected,

16 "The Respendents have contended that power lo dolarmine the muthodology
Bmountind fo excessive dolagation of low as the methodoltgy 1o determine Asil-
[Frofiteering was a subsiunive in nature, Howover, the Authority inds that the
above contanton of the Resgondents Is incorrect as the Parflament as woll as ol
the Stale Lugisiaturas have delegated te task of framing of (e Rules under thie
CGST Ant, 2017 on the Cantral Governmeni as por the provisions of Section 184
of the: above Act. Aceordingly. the Central Govermiment in terms of Section 171 (3)
nllhnOGETMLHU'ITmﬂﬂhmatﬁﬂdhﬁﬂ.hﬂﬂmﬂmm
powars und functions of th's Authority. on the recommundation of the GST
Cotincll, which is a Constitulional federal bogy cresled undér e 1018
Amandment of the Constitubon, as per Rule 127 dnd 133 of the CGST Rules,
20T Furthier, the priwor 10 datermine its own Mathodology 8 Mrotsdin has been
Helngated to this Authority under Rule 126 of the above Hules on per the
mmursmﬁmmﬂrmu;mm.—mmmnmymm
Acniable o sil 1o judiciol. qunsl-judicisl B smiutony sulonlies 1o Gy ol their
funclions ang duting.

The dbewe delogation has been granted o this Authonty afler careful
cansideration at several levels and Merfora, theme is no ground for clisming that
the prasent detegalinn 16 excessive. Henco, we fing et the cases of Hamhankar
Bagta v. State of Madhya Pradosh [{1955) 1 SCR 341, 366, Gulahchamd Bupial
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Modi v. Municipal Coipn, of Ahmedabad Chy, (1871) 1 SCC 823 CIT Vs B C
Srinlvasa Shetty (1981-2-SCC-460), Commissionar of Central Excise Vs Larson &
Tucbo Limited [2016-1-SCC-176] and M/s. Inctian Aluminum Co. Limited and Anr
Vs. Tho State of Bihar and Ors: [1994-1-FJLR) are not relevant i the oresent
OEsE,

17, The Respondents have amued thal Soction 171 is violative of Artice 19 1)) of
mmw.w:wmm.mmmwmwumw
05 the Aulhority has not ucted in any way as price conlroller or reguistor g%
M’m1mwmmmmmmmwmmlmmﬂum
ﬂmtummmmmmmhmpm?danwhmmwmﬁm.
Irude of business, as per the provisions of Article 18 (1) (9) of tha Constituton.
Wrmm.mwmmmmuwnmmﬂmmmw
them. Under Section 1711 this Autharity hes onty been mandated lo ensure that
brith fhe benefits of tax reduction und ITC whith ars the sscrifices of precous Lax
revenue mace from Ihe kitty of the Contral and the Stitte Govemnanis are passed
of 1 thet end consumers who bear the burdan of tax. The nient of s provision is
the wolfare of the consumens who are volenioss. Lnorganised and vdnerible. This
Authorily s charged with the rospongibllity of ensuring thal the boll the abave
benelits are passed an Lo the general public ss per e provisions of Seation 171
raid wilh Rule 127 ang 133 of the CGST Ruies, 2017, This Authority nas peither
lnlmfwﬂﬁhhnhmhmﬂmmmﬂﬂm'mm'mm'wwr
rfinis urider Saction B2A of the Sale of Goads Act 1930 and therefore, here i no
violation of Articin 19 (1) (g) of the Constitdion. Therafore, wi hold thal, the cases
of Ruxhirtya lnpst Ngam (1d.vs. M/s Dewan Chand Bam Sarso AIR 2072 SC
2429, Numaligarh Rolinery |.td. vs. Daeiin Indusirisl Co, Ltd., reported in [2007
(8] SCT 466 and Union of lndie v. toter Comtiountul (Irndie) 2008 (226) ELT, 16
(5.C.) are not agplicable i i present cose

18 The Redpondents have ronlested the incremontal crodil considered by rux
DGAP In his Raport dated 31.08.2070 instead of blocked crodil. in this ragard, i
Autharity sgmak with the DGAR thal pror to 01,07.2017, 1.6, before the GST wir
introduced, the Respondants wero wligible 1 avall crodt of Service Tax paid o
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the inpu! sarvices (CENVAT credit of Central Excise Dty was nol availzble) in
refpect of the unils for the project ‘Kanakia Savens” sold by them. The
Rﬁm;mnmamﬁammrmﬂﬂ!ﬂpﬁdw he inpuls as they were
avalling Composition Schome. Fumher, post-GST, the Respondents became
aligible © aval lTﬂdGﬁTﬂdmdhhﬂMﬂﬂmm
Rulpondmlummlmmﬂmummmﬂmthnnnmnm
more GST on services of 18% when Sorvice Tax In the pre-GST period was 15%
only, bocause, nol even a single upee of tax was being paid in the pre-GS]
reqime o mmm-ﬁmwﬂuwmmmn_mmamwmm
CENVAT mﬂﬂ'hhmmwmmlnﬂunﬁmpﬂiﬂduﬂnrm
adding those taxes on which ITC was not availatie like the Contral Excise Duty o
their cost of the flat and reafizing It fram their cusiomers. They are also geting ful
rmmuzmmmwmmmmmﬂmdmmmmm
post GST period and are also charging CS1 from e buyers, honce theeo has
berin no adverse impact on this tax hubiity post-GS T, Therelore, this contention of
the Respondents is not tonatile.

-TB.MWWEMMWWMEMMIMmb
mmmmnmmmmmm-mammm
ngainst companant wise breakup as required under Maharashira Ownorship of
Flats Act (MOFA); Payment plan tiken by customer for eg Construction linkog
ptymant. 20:80 payrant schema, 10:90 paymart schame eic.; Booking method
L direct booking or Bieoking through agentbroker which would ineur adalliionat
mmlﬂMp;EﬂMrmﬁur&gnmumﬂmdm
tken by customar: Bare shill it or fully loaded fat- Cosi of inlerior devolopmont
Oparabional schomes/aiscounts. Foslivals affers on Axshay Triliya. Gudi Parva,
free stamp dulyfregisiration otc| Stage of cunsbiuction for 0.0 Booking In pre-
launch of project va booking al considerable completion of profect; Knovdedae of
cuslomer of markel, prices of competitor in noar vicinity. location prsferonce of
customer ate consitionn white fikng price. Wa find that this contenton is withoul
any bass as Miese are promolional schisies launched by the Respondents 1o
inorensn Ihelr salos and have nothing (o do with ITC benefit. Therelore,
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lmmurmmmmmmrmwwmm
buyers as per Saction 171,

20 The Respondants have avermed thal the computation of profilecred amount has
cendiderad additional tax of 127% on alleged GST benefit. This Authonty finds thot
the above contention raised by the Respondenis i not comect as tha
Respondents have nat only collectet axcess base pricos from the sustomens
wl.nuhmuymnﬂt'mmmmwdmhh'mmnﬂmmdmmm
have also cainpelled them to pay aduitional GST on such excess base prices
whifeh they should nol have pait. By deing so the Respondents have defestad fh
very abjective af both (e Central as well as he Stalo Governments which aimed
lo provids the benefit of ITC to the general public. The Respondents wero legally
not mguired In collect the sxcess GST and thersfore, they have nol only violated
the provisions of the COST Act. 2017 but has also actisd in annlravention of the
previsions of Seclion 171 (1) of the above Act as thay have donksd the beneft of
ITC to Walr cistomess by charging excass GST Had the Respondents not
charged thee exouss GST, the cuslomars wonld have paid less poce while
purthasing the flats from the Respondents and honce the above smount has
rightly baen included ln the profiteerea amount as it denotas the amount of Banellt
deniod by the Responconts, Therefors, this Authority finds thal the abivve
erention of the Respotdents s untenatie and honto il cannot be accoplod.

41. Tha Raspondant No. 1 has claimed that ho had passed on the ITC banahit of an
amaunt of Rs. 38,66,614/- higher than whiat he should have passod an in respect
of 108 home buyors. Thi dotails of this excess benefil passen by B Risgponoen:
Ma. |, has bean ghwn in Annoxure-26 of the DGAP's Report. We fing thal, ihis
axcuss benelil pssod on 1o some recipients, could not be sel off aganst the
avdiionol banetit roquired 1o be passed on to the oher recipents as por
wz&mwm:nmmuwumu-mmwlm
futuro benefit that might sccrom 1o such paricutar recipkeits. Honee, the above
piea af the Ronpondent cannol be ot pliod.

22, W find thal, It is clear from o plitin reading of Section 171 (1) of the CGS1 Act.
QONT 1hitt 1 ddoals wilhy iwo sibustiony: -
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One reliling to the passing on the benefil of reduction in the rate of fax and Ihe
second peraining to the passing on the banefit of e ITC. On the issue of
reduciion in thie tex rate, 1 is clear from the DGAP's Report that there Has bess ne
reduiction in the rate of tax in the post BST penod from 01,07.2017 il 31.03.2018.
Thereallar; there was reduchion in rale flom 12% lo 5% (withow ITC) as the
wmmmwmmmmwa
reduction in rate of lax of 7% [12% {-) 5%] withoul ITC would be ovalisble in
respect of unils sold on or afler 01,04.2018 and therelore, no further baneli of 110
‘wiis required to be passed on the demand to be ralsed on or after 01.04.2019 as
the additional behell of ITC available (v tho Respondent N, 1 & 2 was 2.36%
which was lower than 7% reduction n tite of tax of GST. Honce, the other issue
jtnnanmmhnmmmwnnuMﬂ_mmw
ntroduction of GST, which could have been kansforred fo racipients. On this
Ieslie Il haa been reporied by the DGAP, as tabwilited abova. thal the ITC
as a percuntage of the tumover (hist was availluble to the Respondents
during the pra-GST penod (April-2078 1o June<2017) wis 1.45% and during
the post-GEBT perivd (July-2017 to March-2019), It was 3 81%. Hence,
accorading to the DGAP, pasl-G8T, the Respondents have basen benefited
frofm additional ITC to the tune of 2,36% (3.81%-1 45%) of tumnover and the
same was jequired to bo passed on 1o 1he elgible customens/ Nat buyers)
recipients othar than the Applicant No. 1. Therefore, the amount of ITG
tenall to be passed on 1o all thie oligible customens! flat Duyers/ recpients
I8 Rs. 5,07,57,2814. Out uf which the Respondent No. 1 has benefitad oy
an additional amaunt of inpul lax credil, by an amount of Rs. 4,00 82,024/~
which included GST @12% on the base amount of Re, 3570752 The
buyors and uhil ho wise break-ap of this amount has baen given n
Annexure-23 1o the DUAMS Raport datod 31082020 Similarly, the
Respandent No. 2 has benefifod by an additional smount of Input tax credit,
iy an amount of Re. 1.06.75.257/- which inciuded GST @12% on the base
amount of Rs, 85,31,480/. The buyers and uail no. wiss break-up of this
Aot has been given in Annexure-24 1o the DGAP's Report dated
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31.08 2020,

H;!nMnfﬂﬁMﬂM%ﬂmmﬂrwﬁmwm’s
Report dated 31.00.2020. The Authority determines that the Respondsn
No. 1T.and 2 have profitsered by an amount of Rs. 400,82 D24/ and Rs
106.75.267/- respectivaly for the projeet ‘Kanakia Sevons during the
pario¢ of investigatien Le. 01.07.2017 to 31.03.2019. The imvestigalion has
revaales that the Applicant No. 1 had not paid any amount durng the period under
investigation and tharefore, the above profiteenng armounts did not Inciude any
amount pedaining L the sbove Applicant. Furthier, the Respondent No. 1 has
..mmmmmmmnmummmmmdlmmmammuh
Rs. 4,31.16,616/- 1o all aligible 258 homa huyers/customars/rotipients. The
Respondant No. 2 has claimed that he bad passod on the banell of input
tax cmdit amounling o Rs S184.738.- (0 37 home
buyers/cusiomarsiracipions out of 72 home buyersicusiumersirecipients,
The DGAP vide his verffication report datet! 19.03.2021 has confirmed (he
cliim of the Respondents regarding passing of Ihe ITC benefit in respect of
23 home buyers/cusiomens/reciplonts only As per ths said roport, only 23
home  buyersicuntomers/ecipients  owt  of 328 elgible  heme
buyersicustomerifreciplents rave confinmed recelpt of the (TG benefit and
the ramaining home buyers/customurs/rociplects did nol mspond 1o the
communication made by the [IGAP. Thus, ovidence in raspect of only 22
oul of 128 eligble cuslomem/recipients has been submitten. Hence, above
claims of the Respondents and the DGAP's verification is noithor definitive
ner conclusive. Hance, the same cannol be acceptend.

24 Tnis Autnority under Rule 133 (3) () of the CGST Rules. Z017 onders that the
Respondenis ahall reduce the prices 1o be realized from (hair rospective buysns of
the llata‘shops/unita commansurate with e banefit of ITC receved by them as
Mus begn dulaiod nhove.

25, Tha Respondents s alsa lisble 1o pay inwrest on applicable on the entie
amounl profiteensd, |e. Ry, 50757 281/ for Ine projec: 'Kanakia Sevens' as
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per their shiare. Hernce the Raspondents are diracted to z2iso pass on interest
@918% to their respective custamars/ flal buyers! recipients on the amount
prafiteered by them, starting from the date from which the above amount
was profiteered liil the date of passing onl paymant. as per provisions of
Rule 133 (3) (D) of the CGST Rules 2017.

26. Complene |ists of home buyersicustomers/recipients have been atuched
with this Order, with the details of amoum of benofit of ITC to be passed
along with interest @ 18% in respect uf the project Kamnukiu Sevens' of the
Resporiient No. 1 & 2 as per Annexure-A & B respectivaly,

7. We also ordet that tha profitearing amount of Rs. 5,07.57,281- for the
project ‘Kanakia Sevens’ along with the Interes! @) 18% from the date of
receiving  of  the profiteared  amout  from  the  home
buyers/cuslomars/racipients 1l the date of passing the benetit af ITC shall
e paitipsssed on by the Respondents within a period of 3 months from
the date of passing of this order fuiling which it shall be recoversd as per
ihe provigians of thie CGST Aat, 2017,

2011 s also avidant from the above narralion of facts that the Respondents have
tenled benefil of ITC to the buyers ol the Nats/shopsanits being conatructad by
them in the projact ‘Kanakia Sevens' in contravention of the provisions of Sedtitn
A HlufmlBGSTAnL?ﬂf?thlwmmithdnnmmsﬂﬁuHTH
(3A) of the above Act. Howevsr, penisal of the provisions of Soction 1719 (3A)
under whith penally has been prescribed for the above viglatlon shows that it has
boan Inaorted in the CGS'T Acl, 2017 w.ol. 01.01.2020 vide Saclion 112 of the
Fimance Act, 2019 and it was nol in oparstion dunng the period fram 01.07.2017
o 31.03.2019 when the Respondents had commiited the sbove volation and
herice, the penalty prescrbied under Soctinn 171 (3A) cannot be imposed on tho
Respondents relrospoctivaly. Accordingly, noties for imposition of penalty s not
required 1o ber issuod 1o the Responcents.

2. The concemed jurlsdictional CGST/SGST Commissioner is diretiod to ensure
compliomea of 1his Order. [t may be eosoarsd ihat ths berefd of T v pasasd on to
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each home buyer/customer/recipient as per Annexure- A & B attached with ihis
Order along with interest @18% as prescribod. In this regard an advertisement of
Wﬁﬁlns-hmmh-hm-m&rm:hmw-hmmq{
mwmwmwmhﬂmwwmm
distalis Le. Name of bullders (Respendents) - M/s Kanakia Spaces Realty Pl
L, and M/s New Monarch Bullders & Contraciors, Prosect- Kanakin Sovens'
Lacation- Maharashire and amount of profilesring Rs 4,00,82.024/- and Rs.
1,08.75,257/- respaeclively (lotal Rs 50767 2814), mo that the contoresd
Mmmmmnu-mﬂuwﬂllc:fnumm.
Homebuyersfcustumens/raciplents may also ba informed that he cetailed NAA
Ordor is avallable on Authority's website wvaw naagavin, Contaot detalls of
conoemed Jursdicionsl CGST/SGST Commissioner may also be advertised
thirough the sald adverisement

0. The concurmed jurisaictional CGST/EGST Commissiuner shall alss subimil 8
Reiport megarding compliance of this order to this Authority and the DGAP within &
period of 4 months from Ihe date of passing of this arder

31, Further. the Hon'dle Suprermo Court, vide s Order daled 23032020 in Sup
Malo Wnt Petiion (C) no. 372020, while taking suo-molo cognrance of the
Siluaben ansing on jecount of Covid-19 pandemic, has extended the period of
limitation prescribed under general law of imitation o any cther special laws (both
Cpntral and Stita) including those peesaibed under Rule 133(1) of the CGST
Ritos, 2017, ag is clear lrom the said Dnder which saames as follows. -

A penod of Bmitation in al such procoodings,
mnmdhwmmmm:m (r
gunerad law or Special Laws whother condonatie or
not shall sland extendod w.el 15th March 2020 il
hirther ordor/s to be passod by this Court In prosent

procoadings,
Further, the Hon'ble Supreme Court, vide its subsequent Crder datod 10.01 2022

has extended the perod(s) of imitation till 28.02.2022 and the releant podion of
the said Ordet (s as tollows -
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*The Omder dated 23.03.2020 Is restored and in
continuation of the subsequenl Orders doted
08.03.2021, 27.04.2021 and 23.09.2021, it s direstad
that the ponod from 1503 2020 Y 26.02 2022 shall
stand excluded lor (he purposes of imialion as may b2
prescribied under any genoral of spectd! Iaws in respect
of ail jucticial or quasi-judiciol proceedings. ”

Accordingly this Order having boen passed today falls within the limitation
et ibed under Rule 133(1) of the CGST Rules, 2017

d2. & copy each ol this order be suppled, free of cost. to the DGAP, lhe
Respandents. the Applicant No. 1, Ine concemed Commissiongrs CGST /ISGST,
he Socretary. Town Planning and Valuation Deparbiment. Maharashtra Stais and
Maharashira RERA for necessary acton, File be consigned after completion

Annexed: Annaxure A in Pages 1 1o 5 and
Annexure B m Pages 110 2.

8di-
(Amand Shah)
Technizl Mamber &
Chalrnan
Sa~-
(Pramotl Kumar Singh)
Technical Mpmber
Copy
Moani;
. NAA
FND 2201 1NAMT Y Kanakia/2018 /g7, w-g Duted: 31 .08 2003
Copy toi-

1. Mis Kanalkle Spaces Rualty Pyt L. 218-Atrum, 10h Floor, Andhort Kurks
road] J. B, Nagar, Andheri{East), Mumbal-40006G3.

2. Abs New Monarch Bulders & Conlraciors, B/701-705, Raylon Arrada, Ram
Krishna Mandic rond, Andben (5), Mumbai-400053,

3. Ms. Meensl Gupis, A-201, Shree Vills CHS. CO Dardiwala Merg, Andher
Wast, Mumbo-400058,
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4, Direciorate General of Ant-Profitsering, 2nd Floor, Bhal Vir Singh Sahitya
Sadan, Bhal Vir Singh Marg, New Delhi-110001.

8. The Chief Commissioner, Mumbal Zone. CGS1T & CEx. 114, GST Bhavan,
M. K. Road. Churchgate, Mumba-t00020,

5. The Commissioner of Siale Tax, Maharashira State, GST Bhavan, Mazgaon,
Mumba~400010.

7 The Director, Town Planning, Maharashtra, Pune Ceniral offics. Cld Bufiding,
Pune-411001.

B. Chaimien, Maharsshiie Real Estale Regulatory Aumority, 6ih & Tih Floor,
Housafin Bhavan, Plot No. C - 21, E - Block. Bandra Xurla Gomples, Bandra

{E). Muimbal 400051
9 Guard File. y
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