BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY
UNDER THE CENTRAL GOODS & SERVICES TAX ACT, 2017

.0. No. : 14/2022
Date of Institution 5 16.04.2020
Date of Order . 29.08.2022

In the matter of:
1. Shri Anil Kumar Kota, Flat No. 430, Radhe Shyam Residency, Near
Bonthalamma Temple, Karakambadi Road, Tirupati-517501.
2. Director General of Anti-Profiteering, Central Board of Indirect Taxes &
Customs, 2™ Floor, Bhai Vir Singh Sahitya Sadan, Bhai Vir Singh Marg,
Gole Market, New Delhi-110001.

Applicants
Versus

M/s |JM Lingamaneni Township Pvt. Ltd., Opp. Nagaruna University,
Kanteru (PO), Namburu (via), Guntur (Dist,) -522508.

Respondent

Quorum:-
1. 8h, Amand Shah, Technical Member & Chairman,

2. 5Sh Pramod Kumar Singh, Technical Member,
3. Sh. Hitesh Shah, Technical Member.

Present:-
1. Sh. Anil Kumar Kota, Applicant No. 1 in person.
2. Sh Manoj Kumar, Assistant Commissioner for the DGAP .
3. 8h. Ramachandra Murthy, Advocate and Sh. C. H. Balaknshna,
Representative, for the Respondent.

ORDER

1. The present Report dated 23.03.2020 has been received on 16.04.2020
by this Authority from the Applicant No. 2 i.e. the Director General of Anti-
Profiteering (DGAP), under Rule 129 (6) of the Central Goods & Services
Tax (CGST) Rules, 2017. The brief facts of the case are that a reference
was received on 01.07.2019 from the Standing Commitiee on Anti-
profiteering under Rule 129 of the CGST Rules, 2017 to conduct a
detailed investigation in respect of an application filed by the Applicant No.
1, under Rule 128 of the CGST Rules, 2017, alleging prefiteering in

respect of conslruction service supplied by the Respondent. The Applicant

1.O. No. 14/2022
5n. Anil Kumar Kota Vs M/s. IUM Lingamaneni Township Pvt. Ltd. Page 1of 33



No. 1 had submitted that he had purchased flat No. Willows 1040 in the
Respondent's project “Raintree Park’, Dwaraka, Krishana Phase-ll, Opp
Nagarjuna University, Kanteru (PO), Nambure (via), Guntur (Dist.) and
had alleged that the Respondent had not passed on the benefit of input
tax credit (ITC) to him by way of commensurate reduction in price. As
mentioned in the application, the Applicant No. 1 had lodged the complaint

directly with the DGAP.

2 The DGAP in his Report dated 23.03.2020, inter-alia staled that-

i, The application was forwarded to the Standing Committee on Anti-
profiteering and the same was examined by the Standing
Committee on Anti-profiteering in its meeting held on 13.06.2019,
the minutes of which were received in the DGAP’s office on
01.07.2019, whereby it was decided to forward the same to the

DGAP, to conduct a detailed investigation in the matter.

ii. Further, the Applicant No. 1 had submitted the following documents
along with his application:

a. Coples of communication/invoices between the Applicant
and the Respondent.

b. Copy of Aadhar Card as proof of identity.

c.  Duly filled APAF form.

ii.  Ongoing through the said application, it was observed thal the
Applicant No. 1 had booked flat in the Respondent's project
“Raintree Park” on 22.06.2015, i e., in the pre-GST era. In terms of
the instalment plan agreed upon, the Applicant No. 1 was to pay
the consideration in 6 payment parts each linked with different
stages. Prior to GST, he had already paid two installments. As per
the agreement, the Respondent issued demand letters for three,
fourth and fifth installments without providing any benefit of

additional ITC in the post-GST era. However, the Respondent had
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not issued any bills regarding the sixth instalment to the Applicant

No. 1.

w.  On receipt of the said reference from the Standing Committee on
Anti-profiteering, a notice under Rule 129 of the Rules was issued
by the DGAP on 12.07.2019, calling upon the Respondent to reply
as to whether he admitted that the benefit of ITC had not been
passed on to the homebuyers by way of commensurate reduction
in price and if so, 1o suo moto determine the guantum thereof and
indicate the same in his reply to the notice as well as furnish all

supporting documents.

V. Vide the notice dated 12.07.2019, the Respondent was also given
an opportunity to inspect the non-confidential documents/reply
furnished by the Applicant No. 1 during the period from 18.07 2019
to 22.07.2019, however the Respondent didn't not avail of the

opportunity,

vi.  Further, vide email letter dated 21.01.2020, the Applicant No. 1 was
also given an opportunity to inspect the non-confidential
documents/reply furnished by the Respondent on 24.01.2020,

however the Applicant No. 1 didn't not avail of the opportunity.

Vi The time limit lo complete the investigalion was extended up to
30.03.2020 from 31.12.2019 by the Authority, vide order dated

27.12.2019 in terms of Rule 129(6) of the CGST Rules, 2017.

viii. The period covered by the current investigation was from

01.07.2017 to 30.06.2019.

ix. in response to the notice dated 12.07.2019, the Respondent
submitted his reply vide Ilettersie-mails dated 24.07.2019,

08.08.2019, 20.08.2019, 31.10.2019, 29.11.2019, 27.12.2019,
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04.02.2020, and 03.03.2020 The reply of the Respondent was
summed up as follows:

a. The Respondent vide his submission dated 24.07.2019
has submitted that he was a company established under
the Companies Act, 1956 and main objective of the
company was construction of residential complexes in
Guntur. The company had given construction contract to
IdM (India} Infrastructure Limited which was a group
company. The UM (India) Infrastructure Limited was a
company established under Companies Act, 1956 which
was located in Hyderabad, Telangana, India.

b. The Respondent further stated that he was complying with
all the Rules and Regulations of CGST Act and regularly
filing all GST Returns and paying taxes promptly. He was
registered with the RERA with registration no.
PO7270020004 in Andhra Pradesh.

c. The Respondent further vide email dated 04.02.2020
submitted final payment sheet {(sample basis) and Journal
Vouchers for supporting his claim regarding passing the
benefit of ITC of Rs. 27,29, 748/- to his customers

X Vide the aforementioned letters/e-mails, the Respondent submitted

the following documents/information:;

a. Copies of GSTR-1 Returns for the period July, 2017 to
June, 2019.

b. Copies of GSTR-3B Returns for the period July, 2017 to
June, 2019,

c. Copies of Tran-1.

d. Electronic Credit Ledger for the period July, 2017 to March,

2019.
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e. Copies of VAT& ST-3 Retumns for the period April, 2016 to
June, 2017.

f. Copies of all demand letters, sale agreement/contract
issued in the name of the Applicants.

g.  Details of applicable taxes pre-GST and post-GST.

h. Copy of Balance Sheet and Cost Audit Report for Finance
Years 2016-17, 2017-18.

i.  Details of VAT, Service Tax, ITC of VAT, Cenvat Credit for
the period April, 2016 to June, 2017, Qutput GST and ITC
for the period July, 2017 to March, 2019 for the impugned
Project.

] CenvaVinput Tax Credil register for the Finance Years
2016-17, 2017-18 and 2018-19 reconciled with VAT, ST-3
and GSTR-3B returns.

k.  List of home-buyers for the impugned Project.

xi. The Respondent did not claim confidentiality of any of the
details/information furnished by him, in terms of Rule 130 of CGST
Rules, 2017.
xil. The subject application, the various replies of the Respondent and
the documents/evidence on record had been carefully examined.
The main issue to be examined were as under:
a.  Whether there was reduction in rate of tax or benefit of ITC
on the supply of construction service by the Respondent
after implementation of GST w.e.f. 01.07.2017.
b. If so, whether the Respondent passed on such benefit to
the recipients, in terms of Section 171 of the CGST Act,
2017,
xiil. It would be.pertinent to refer to para 5 of Schedule-lll of the CGST
Act, 2017 (Activities or Transactions which shall be treated neither

as a supply of goods nor a supply of services) which reads as “Sale
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of land and, subject to clause (b) of paragraph 5 of Schedule I,
sale of building” along with clause (b) of Paragraph 5 of Schedule Il
of the CGST Act, 2017 which reads as "(b) consfruction of a
complex, building, civil structure or a parl thereof including a
complex or building intended for sale to a buyer, wholly or partly,
excep! where the enlire consideration has been received after
issuance of completion cerlificate, where required, by the
competent authority or after his first occupation, whichever is
earfier”. Thus, it was apparent that the |TC pertaining to the
residential units which were under construction but not sold was
provisional ITC which might be required to be reversed by the
Respondent, if such units remain unsold at the time of issue of the
Completion Certificate, in terms of Section 17(2) & Section 17(3) of
the CGST Act, 2017, which read as under:

Section 17 (2) “Where the goods or services or both are used
by the registered person partly for effecling taxable supplies
including zero-rated supplies under this Act or under the
Integrated Goods and Services Tax Act and partly for effecting
exempled supplies under the said Acis, the amount of credit
shall be restricted to so much of the input tax as is attributable
to the said taxabie suppfies including zero-rated supplies”.

Section 17 (3) "The value of exemptled supply under sub-
section (2) shall be such as might be prescribed and shall
include supplies on which the recipient is liable to pay tax on
reverse charge basis, lransactions in securities, sale of land
and, subject to clause (b) of paragraph & of Schedule Il sale
of building"”.

Therefore, ITC pertaining to the unsold units was outside the scope
of this investigation and the Respondent was required to recalibrate
the selling price of such units to be sold to the prospective buyers
by considering the proportionate additional ITC availabie to him
post-GST.

xiv. The present case pertains to supply of construction service and the
investigation was limited to one project i.e. "Raintree Park" only, in

which the Applicant No. 1 had booked the unit.
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xvi.

Upon analysis of the home-buyer's data submitted by the
Respondent, it was observed thal the Respondent's Project
“Raintree Park” had only one category of units there in, namely
“Willows", “Raintree Park”. In this regard, the Respondent vide his
submission dated 08 08 2018 has submitted Cenvat/ITC register for
the project "Raintree Park” reconciled with VAT, ST-3 and GSTR-
3B retumns for the period being covered in this investigation.

As regards the allegation of profiteering, it was observed that prior
to 01.07.2017, i.e., before CST was introduced, the Raspondent
was eligible to avail CENVAT credit of Service Tax paid on input
services. However, CENVAT credit of the Central Excise duty paid
on inputs was not admissible as per the CENVAT Credit Rules,
2004, which was in force at the material lime. Further, post-GST,
the Respondent could avail the ITC of GST paid on all the inouts
and input services including- the sub-contracts. The Respondent
vide his email dated 29.11,2019, submitied the home-buye's data
and from other documents/information for the peniod April, 2016 to
June, 2019, the details of the ITCs availed by him with respect to
the impugned project, his turnovers from the project namely
“Raintree Park™ and the ratios of ITCs to the turnovers, during the
pre-GST (April, 2016 to June, 2017) and post-GST (July, 2017 to
June, 2019) periods, have been furnished in Table-A’ below:

Table- ‘A’

S.No.

Particulars (Pre-GST)

(Post-GST)

Credit of Service Tax Paid on Input Services
(A)

337,117,337

Input Tax Credit of VAT paid on Inputs (B} -

ey

Total CENVAT/VAT/Input Tax Credit 33717337
Available (C=A+B)

Amount in Rs.

ITC of GST Availed (D)

Total Turnover from Residential Area (E)
Total Saleable Area (F)

" 113,79.91.214

8.25.836

Sold Area relevant to Turnover in 5q Ft (G)

1,25,760

~ 16,97,85,535

209.23.07,862
8.25.836

T 181807

@~ G n| &

51,34, 545 24

3.72% |

"3.73,08 681

BETR A
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Xvii. From the above Table- 'A’, it transpired that the ITC as a
percentage of the turnover that was available to the Respondent
during the pre-GST period (April, 2016 to June, 2017) was 3.72 %
and during the post-GST period (July, 2017 to June, 2019), it was
12.79%. This indicates that post-GST, the Respondent had
apparently benefited from additional ITC to the tune of 9.07%

[12.79% (-) 3.72%]) of the turnover.

xviil it was observed that the Central Government, on the
recommendation of the GST Council, had levied 18% GST on
construction service (after one third abatement towards value of
land, effective GST rate was 12% on the gross value), vide
Notification No. 11/2017-Central Tax (Rate) dated 28.06 2017. The
Respondent vide his submission dated 29.11.2019 submitted that
the impugned project had total of 632 units in the said project and
all units were categorised in the category of other than affordable
housing. Total 136 units oul of 632 unils had been sold out
Accordingly, the profiteering had been examined by comparing the
applicable tax rate and ITC available to the Respondent during for
the pre-GST period (April, 2016 to June, 2017) when Service Tax
@ 4.5% was payable with the post-GST period (July, 2017 to June,
2019) when the CST rate was 12% on the gross value. On the
basis of the figures conlained in Table-'A’ above, the comparative
figures of ITC availed/available as a percentage of the turnover in
the pre-GST and post-GST periods and the recalibrated basic price
as well as the excess collection (profiteering) during the post-GST

period, has been tabulated in Table- ‘B’ below:

1.0, No. 14/2022
Sh. Anil Kumar Kota Vs M/s. IJM Lingamaneni Township Pvt. Ltd, Page 8 of 33



Table -B

Amount in Rs

quantify the same. On the basis of the aforesaid CENVAT/ITC
availability in the pre and post-GST periods and the demands raised
by the Respondent on the Applicant No. 1 and other home buyers
towards the value of construction on which GST liability @ 12% was

discharged by the Respondent during the period 01.07.2017 to
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l':;. Particulars Pre-GST Post- GST
. April, 2016to July, 2017 to
: Period A June 2017 June, 2019
2 Cutput tax rate (%) B 4.50% 12.00%
Ratio of CENVAT/VATIGST Input Tax
3 | Credit to Total Tumover as per Table - B c 12.79%
| above (%)
Increase in input tax credit availed post-
4 GST (%) ] 9.07%
5 Analysis of Increase in input tax credit:
b Total Basic Demand during July, 2017 to E
_ |dJune 2019 . 25,23,07.862
7 GST @12% _ F=E*12% o 3.50,76.943
8 | Total demand G= E+F 32.73,84.805
. . _ H=E™1-D)
9 Recalibrated Basic Price or il;.g&% 26,57,95,539
10 | GST @12% I=H"12% 3,18,95465 |
|
1_1__ Elnmmensurate demand price J=H +1 29.76,91.004 |
Excess Collection of Demand or !
12 | profiteered Amount HnQ -d 2,96,93,802 I
xix.  From Table-'B' above, it appeared that the additional ITC of 9.07% of
the turnover should have resulted in commensurate reduction in the ‘\{
basic price as well as cum-tax price. Therefore, in terms of Section
171 of the CGST Act, 2017, the benefit of the additional ITC should
have been passed on by the Respondent io the recipients. In other
words, by not reducing the pre-GST basic prices by 9.07% on account
of additional benefit of ITC and charging GST @12% on the pre-GST
basic prices, the Respondent appeared to have contravened the
provisions of Section 171 of the CGST Act, 2017.
XX. Having established the fact of profiteering; the next step was to



30.06.2019, the amount of benefit of ITC not passed on lo the
recipients or in other words, the profiteered amount came to Rs.
2,96,93,802/- which included GST on the base profiteered amount of
Rs. 2,65,12,323/-. The buyer-wise and unit no. wise break-up of this
amount was given in Annexure 14 of the Report. This amount is
inclusive of the profiteered amount in respect of the Applicant No. 1 of

Rs. 2,88,435/- mentioned at serial no. 79 of Annexure 14 of the

Report.
X1, As mentioned in the submissions dated 04.02.2020, the Respondent
has claimed that he had passed on benefits to the tune of Rs.
27,29,748/- to 40 home buyers wha had booked their flats up to
30.06.2019. Further, the Respondent has submitted final payment
sheet (sample basis) and Journal Vouchers (sample basis) for
suppaorting his claim regarding passing on the benefit of ITC to his
customers which has been verified. A summary of category-wise
profiteering and the benefit passed on was fumished in the Table-'C’
below: Y
Table -C
Amount Benefit
Cat of woof | & Raised Post | Profiteerin | already
§. No. cl 1“":" ” ‘,; " ** | GsTWuly, | gAmt.as | Passcd on | Difference | Remark
g coo B ot (T ST
June, 2019) Noticee
A B C D E F G H=F-0 I
0 45 Further Benef
I Applicant I 1,279 18,39380 | 288435 2,88, it
(he ' 039 a2 | 20405367 | 2n20748 | 266750 | PUrNer Beneht
2 |Other Than Applients] 133 1,82 28,94 68, 04,065,367 | 27.29, b, 7561 N
; No Copsideratinn
3 |Other Than Applicants] 2 2822 0 4] [h] raised Pust-ST
Sub Total 136 | 1,86,140 |29,23,07,862|2,96,93,802] 27,29,748 | 2,69,64 054
s : Unisold Units as
Other Than Applicants| 496 6,39 606 on 30062015
Grand Total 632 | &253836
XXii From the above Table “C", it was also observed thal the benefit
already passed on by the Respondent was lesser than what he should
1LO. No. 14/2022
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xxiii,

have passed cn in 134 cases including the Applicant No. 1 (Sr. 1 & 2
of above table) amounting fo Rs. 2,69,64,054/- (Rs. 2,88 435/-+ Rs
2,66,75,619/-). The benefit already passed on by the Respondent had
been duly verified with the demand inveoices/journal voucher submitted

by the Respondent.

The above computation of profiteering was with respect to 134 home
buyers from whom consiruction 1\ralue had been received by the
Respondent during the period 01.07.2017 to 30.06.2019 excluding two
serially numbered 132 & 136 units in homebuyers list on which no
demand was raised post GST ie., after 01.07.2017. Therefore, the
benefit of ITC. in respect of these 134 units should be calculated when
the consideration towards construction was received from the
concerned home buyers, by taking into account the proportionate ITC
in respect of such units. On the basis of the details of outward supplies
submitted by the Respondent, it was observed that construction
service had been supplied by the Respondent in the State of Andhra

Pradesh only.

3 Therefore, the DGAP has concluded that:-

From the above discussion, it appeared that the benefit of additional
ITC of 8.07% of the turnover has accrued to the Respendent and the
same was required to be passed on to the Applicant No. 1 and the
other recipients. The Respondent éppeared to have contravened the
provisions of Section 171 of the CGST Act, 2017, inasmuch as the
benefit of additional ITC @ 9.07% of the demand raised by the
Respondent during the post-GST period from 01072017 to
30.06.2019, had not been passed on fo the Applicant No. 1 and the
other recipients. On this account, the Respondant had reslized an
excess amount to the tune of Rs. 2,88 435/- from the Applicant No. 1
which included both the profiteered amount @ 9.07% of the basic

price and the GST @12% cn the said profiteered amouni. On the
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basis of above discussion, it appeared that post-GST, the benefit of
additional ITC of 907 % of theé tumover has accrued to the
Respondent for the project “Raintree Park” Therefore, the total
additional amount of Rs. 2,69,64,054/- (Rupees Two Crore, Sixly-Nine
Lakh, Sixty-Four thousand, and Fifty Four only) was required to be
returned to the Applicant No. 1 and other such eligible recipients.

il As aforementioned, the present investigation covered the period from
01.07.2017 to 30.06.2019. Profiteering, if any, for the period post
June, 2019, had not been examined as the exact quantum of ITC that
would be available to the Respondent in future could not be
determined at this stage, when the construction of the project was yst

to be completed.

4. The above Report was carefully considered by this Authority and it was
decided to allow the Respondent to file his consolidated written submissions
by 28.05.2020. A notice dated 05.05.2020 was issued to the Respondent to
explain why the Report dated 23.03.2020 furnished by the DGAP should not
be accepted and his liability for profiteering in violation of the provisions of

Section 171 should not be fixed. u/.

5. The Respondent filed his wrilien submissions on 06.07.2020 and executive
summary of his submissions on 05.10,2020 in which he has submitied -

. That the prices of the goods and the services keep on changing
upwards due to various reasons including due to demand supply
ratio. It was submitted that passing on ITC benefit was cnly one
side of the coin and the present exercise had not taken into
consideration the other side of the coin i.e., increase in the cost of
construction of flats/villas over the years.

i That in almost all the cases, such computations were made
typically for a selected period under investigation. It did not cover
the entire tenure of the project or time of receipt of

occupancy/completion certificate and why only a part period had
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been considered could not be known, as the same had not been
explained in the Report,

ii.  That in Table A of the Report, ‘sold area' during post-GST period
was shown as 181,907 sq. ft. It was submitted that in respect of
the bookings made in the post-GST regime, the customer was well
aware of the GST implications and the price had been fixed by
considering all the benefits, including ITC benefit if any. In fact
there were 14 flals, which had been booked after 1.7.2017 out of
the 136 flats mentioned in the Statement. It was submitted that
there could not be a thumb-rule for computing the benefits. What
was the quantum of benefit to be passed on, was a question of fact
to be computed on case to case basis and there could not be a
generalization in taxation matters. In the case of Cradle Runways
(India) Vs Commissioner of Commercial Taxes, Karnataka 144
STC 465, the Karnataka High Court held 'in our opinion, a
sweeping generalization could not have been made in respact of all
types of contracts that the appellant-company has entered into with
his employers'

iv, That the words ‘commensurate reduction’ used in Section 171 of
the CGST Act, 2017 were not defined. There were also no
guidelines issued on how ITC could be translaled into price
changes. On a consideration of several issues, the price was
struck. If the computation was made only in terms of ITC without
relevance to various other aspects influencing increase in the non-
creditable expenditure like salaries, purchase of Diesel oil and
petrol, interest, purchases from compesition dealers, loss of goods
due to vanous reasons, etc., in the humble submission of the

Respondent, the methodology adopted was not correct.
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V. That the ITC and turnover could not be compared for the simple
reason thal there was no correlation between turnover and credit. It
was therefore a case to case computation thal was to be adopted.

vi. That another flaw in the methodology adopted was that as and
when the rates of tax were increased in the post-GST regime,
credits increase, which were termed as benefits. At the same time
increase in non-creditable expenditure had not been taken into
account to arrive at the amount of profit.

vii, That the Report had not considered the pre-GST period costs (VAT
and CST) as explained in detail in the written submissions. It was
submitted that without taking into consideration all these factors
which influenced the price, which was no! disturbed by the
Respondent and the amount of profit, computation of the so called
ITC benefit was not correct,

Vil That the Respondent invited aftertion to the following table, to
evidence the fact of increase in costs over the years, which had
large impact on profit margin. This table clearly showed the extra
cost incurred by the Respondent, though the price per Sq.fi.
remained the same over the years.

Sl. No Description l Pre-GST period Post -GST

(Rs.) period (Rs.) |

1 Purchase of goods 1000 1000

2 VATICIGSTicredit Nil 180

3 Receipt of services 500 _— 500

4 STORLCOST16% | ____E'L..,,_.|_ R
5 | Total cost (1+2+3+4) 1500+30 |  1500+270
B Price per Sft 20 20

[ Sale price 1800(net of tax) 1800(net of tax)

5.75% (4.5
I B ’_c_}utput tax ST+1.25 VAT) (GST 12%) 216

9 Total (7+8) 2016

10 Escalation in the first Nil 80
. yeard% S S
Nat Total Cost

1

1 (5+10) 1560

Extra Cost to
= developer (11-5) 59
Escalation in the
13 second year 4% mjli =
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14

Total Cost (11+13) 1622.40

1%

Extra cost to

developer (14-5) ‘ 12249

16

Total Extra cost in
the two years 182 40
(12+15)

Xi.

That but for increase in prices, ret cost to the developer was only
Rs. 4500 in the three years. But due to increase in prices, the cash
outflow was Rs. 4682 40 resulting in extra cost of Rs. 182.40. It
was submitted thai unless such extra cost was considersd, it was
not possible to arrive at the amount of profit so as to determine
profiteering.

That there were several factors that influence the prices in relalion
to real estate sector. Rain Tree Park project was situated within a
ten kilometer radius of the capital city of Andhra Pradesh ie,
Amaravati. Now with the proposal to shift the executive caoital to
Visakhapatnam, developers were not able to sell even at the prices
offered.in 2015. All projects including Rain Tree project in the area
woyld end in unimaginable loss. Though the prices of several
goods like sand, had skyrocketed, Respondent could not increase
the price per Sq. ft. All such instances had not been considered in
the Report. If this Authority considered only the benefit that migit
be passed on to the flat buyer. it would be not in the interests of the
real estate sactor, in not considering the rise in the prices of goods
and services, which the Respondent was not able to recover from
the buyers. In the submission of the Respondent a balance should
be strucik and a correct methodology had to be applied.

That unfortunately in this case, there was no escalation clause.
There had never been any reduction in prices of goods and
services. Developer had to mutely absorb all such increases in
costs. It was submitted that it was of paramount imperlance to

consider absence of escalation clause, while compuling the so
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called ITC benefit. The Respondent submitted that there could not
be any one-sided decision.

Xii., It was submitted that construction cost increases year after year
because of the following reasons :-.

a. Construction material cost consists of material cosl and
shipping charges. In addition to increase in the cost of
materials, continuous increase in the prices of Diesel oil
results in increase in freight charges.

b. Wages to laborers. Always there had been upward trend.
Due to demand and supply ratio, increased costs were to
be borne. In the absence of work, for retaining the work
force, wages had to be paid without stop.

c. Inflation: Construction project continues for years before
completion. It was estimated that every year there was
inflation to a tune of about 4.5% in this industry. It would be
cost io the Respondent and no customer bore the sume.

d. If for any reason, project duration increases, it aisc
increases the project cost year after year.

It was submitted that while considering the benefit to be passed on
fo the buyer-cusiomer, all these  confingencies were alsc 1o be
considered and a holistic approach adopted.

xiit. That the entire construciion contract of the project was given to
M/s. IUM (India) Infrastructure Limited and the Respondent had not
purchased any construction material for use in this project. It was
submitted thai as per the exisling law as on 3062017, the
Respondent was liable to pay VAT 2l a fixed rate of 1.28% of the
total sale value of the flat and Seivice Tax @ 4.5% of the total sale
value of the flat. Il was submitted that the said sub-contractor i.e.
[JM {India) Infrastructure was exempted from VAT liability and he

was liable to pay service tax @ 6% which was charged and
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collected from the Respondent. It was submitted that the
Respondent was eligible to claim the ITC under the Service Tax
Act, the entire amount of Service Tax charged by IJM Infra to the
Respondent as the said amount had been paid to him. Similarly
during the GST period |JM infra charged GST @ 18% which had
been paid to him and the Respondent was entitled to claim |TC and
it could adjust this ITC against the output tax collected from the
customers. It was submitted that in this process whatever amount
had been paid by the Respondent towards tax either it was Service
Tax or GST and the Respondent was eligible to recover the same
amount form his customers as custorners were the ultimate
consumers who were to bear the tax component in the supply of
services. It was therefore submitied that the Respondent had not
made any profit out of this input tax amount and whatever that had
been paid by him to his supplier of service only he had claimed as
ITC and it could not be said that he had made undue profit ir this
process. For the reasons mentioned in the earlier paras, the
Respondent submitted that Section 171 of the Act cannot be
applied to this project.

xiv.  That the fotal salable area of this project was 8,89,656 sq. ft. out of
which 1,75846 sq. ft. was sold prior to 30.06.2017 and as on
20.06.2017 the unsold area was 7,13,810 =q. ft. It were submiited
that the total benefit of ITC for the entire project which were to be
passed on by the sub-contractor i.e. IJM infra was calculated as Rs.
4.46 92 454/- and benefit per sq. ft. was calculated as Rs. 5024
(i.e. 4,46,92 454/8,89,656) and this benefit on account of ITC had
been accepted by the Respondent to be passed on to the existing
customers as on 30.6.2017 to whem 1,75,846 sq. ft. had been sold,
The remaining benefit received on account of reduction in ITC if

any was to be attributed to the unsold area of the project. It was
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also submitted that after getling the Occupation certificate the
Respondent was not eligible to avail any ITC and hence the same
could not be passed on to the customers to whom the flats were
sold subsequent to the receipt of the occupation certificate. It was
submitted that till the date of receipt of the occupation certificate,
the Respondent was able to sell only 184736 sq. ft. which
included 1,75.846/- sq. fi. which were soid prior to 30.06.2017.
Hence it was submitted that the Respondent had correctly
calculated the beneft of ITC which he was getting from the
contractor had been passed on te his customers.

xv.  That the word ‘profiteering’ had to he understood as 'the act of
making unreasonable profit'. In any case, profit must be computed
only after deducting all the costs. It was submitted that withaut
deducting all the cosls incurred during the relevant period, but
attempting to arrive at the profit and thereafter concluding that there
was ‘profiteering’ opposed the very provision (Section 171) itself,

xvi.  Thatin the flyer released by CBEC on Authority in GST, it had been
concluded as follows:

“National Anti-Profiteering Authority was a mechanism devised
to ensure that prices remain under check and to ensure that
businesses do not pocket all the gains from GST because
profit is fine, but undue profiteering at the expense of the
common man is not."
It might be seen that the intention of CBIC was very clear. There
had been reference to profit’ enly, which meant the amount thal
remains, after paying all the cosls. It was net simply examining
whether ITC had been passed on or not but whether there had
been undue profiteering. Even as regards profil, it was respectfully
submitted thal there was no control on the prices. Prices in real

eslate sector were fixed based on demand and supply principle. It
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was submitted that non-GST factors, which go into fixation of price
were not considered.

xvii.  That the intention of Section 171 of the CGST Act, 2017 was not to
enquire whether the Respondent had transmitted the ITC benefit to
the buyer but whether the Respondent made an unreasonable
profit. Any exercise, must be in the direction of ascertaining
whether there was any high or unreasonable profit or not.

xwiil. That in Malaysia “The Price Control and Anl-profiteering
(mechanism to determine unreasonably high profit) Regulations,
2018 prescribed a mechanism to determine unreasonably high
profits by examining either: (i} the mark-up percentage; or (i) the
margin percentage, of the goods and services sold. If either the
mark-up percentage or margin percentage adopted on any dals in
a particular financial year or calendar year was higher than the
mark-up or margin percentage adopted on the first day of that
financial year or calendar year, then such profit was determined as
unreasonably high. Even the Australian anti-profiteering measure
was based on the net dollar margin rule methad that is, if taxes and
costs fell by $1, then prices chould aiso fall by at least $1. No such
mechanism or methodology had beer prescribed in India under the
GST law. It was submitted that in the case of the Respondent, the
costs (prices) didn’t fall. The Respondent placed reliance on the
decision of the High Court of Andhra Pradesh in the case of Delux
Wines Vs. State of A. P. 77 8TC 373, wherein similar, issua had
come up for consideration,

XiX. In view of the above binding decision, it was subraitted that unless
the expressions 'ant-profiteering’ and 'commensurate reduction in
prices’ used in Section 171 of the CGST Act, 2017 wers defined
and necessary guidelines were prescribed, there. would be

unguided and uncanalized nrocedure in determining the |TC to be
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passed on to the home-buyers. Applying a standard methodology
for every developer in the country without relevance to costs and
other facts was not contemplated by Section 171 of the CGST Act,
2017 as per in the submissions of the Respondent.

xx.  That it was true that Rule 126 of the CGST Rules, 2017 grants
power lo the Authority to determine the methodology a2nd procedure
for determining profiteering', However it was submitied that such
guidelines, Methodology and procedure must be part of the statute
le., either Act or the Rules as per the said judgment. For this
ground also, it was submitted that the present computation was not
correct,

8. Copy of the above submissions filed by the Respondent was supolied to
the DGAP for clarifications under Rule 133(2A) of the CGST Rules, 2017,
The DGAF filed his clarifications dated 15,10.2020 vide which the DGAP
has clarified -

i.  That the benefit of ITC had been arrived at by following a certain
methodology in the Report submitted by the DGAP. The
calculations made in Table-A of Para+17 & Table-B of Para-19 of
the Report dated 23.03.2020 were based on the decuments/data
submitted by the Respondent, which was self-explanatory. While
computing the amount of profiteering under Section 171 of the
CGST Act, 2017, the cost component had not been takan recourse
to.

ii.  That the complaint wilh regard to Anti-Profiteering was Investigated
by the DGAP on the recommendations of the Standing Committee
of Anti-Profiteering and the investigation had te be compileted in a
time bound manner as prescribed under the law. Therefore,
Investigation was carried out for a particular period for which a
methodology had been devised. The Investigation couid not be

prolonged indefinitely till the project was complete since it was time
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bound. The Respondent's contention that the methodology adopted
by the DGAP was not reasonable and acceplable as the
profileering had been arrived at meticulously in the Report
submitted by the DGAP on the strength of data/documents
submitted by the Respondent. The DGAP and the Authority were
statutorily required to complete their task within a given time frame,
the ITC availed and the consequential profiteering, if any, had to be
determined at a given point of time and such determination could
not be deferred till the completion of the project. To address the
contention of the Respondent, a reasonably long period of 2 years
(July, 2017 to June, 2019) had been considered to calculate the
quantum of ITC available to the Respondent during the post-GST
period and compared with the ITC available in the pre-GST period
(April, 16 to June, 17). Furthermore, the ITC taken into
consideration was proportionate with the area sold in the project.

i.  That the figures including that of sold area during the post-GST
period taken in to consideration in Report were based on the
data/documents submitted by the Respondent during the course of
invesligation. The contention of the Respondent was baseless as
the "Methodology and Procedure™ had been presciibed in Section
171 (1) itself. The Authority had notified the same vide its
Notification dated 28.03.2018 under Rule 126 of the CGST Rules,
2017. However, one formula which fits all could not be set while
determining such a2 "Methodology and Procedure” as the facts of
each case were differenl. Accordingly, different cases were
investigated applying different calculations depending on the facts
of each case.

iv.  That the provisions of Section 171 of the CGST Act, 2017 on Anti-
profiteering and Rules made thereunder had been passed by the

Parliament. The Respondent cannot proceed with an assumption
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that the Legislature enacting the statute had committed a mistake
when the language of the statute was plain and unambiguous.
Section 171(1) of the Act, envisages that any reduction in the rate
of tax or the benefit of ITC had to be passed on to the recipient by
way of commensurate reduction in price. In other words, every
recipient of goods or services had to get the benefit from the
supplier and hence, this benefit had to be calculated for each and
every product supplied.

v.  That the cost component had not been taken recourse to while
computing profiteering.

vi. That The Report of the DGAP was only a finding, prepared on the
basis of documents /replies/ statements given by the Respondent.
The DGAP or the Authority had not acted in any way as price
controller or regulator as it did not have legislative Intent to regulate
when it came to price hike decisions. The supplier was absolutely
free to exercise his right to practice any profession, or to carry on
any occupation, trade or business, as Aricle 19 (1) (g) of the
Constitution protects it. The supplier could fix any price/margin he
wanled but in the event of invocation of Section 171, the Authority
had only been mandated fo ensure that the benefit which was a
sacrifice of precious revenue from the kitty of Central and Stale
Governments was passed on to the recipients. The soul of this
provision was the welfare of the consumers who was voiceless,
unorganized and scattered. The Authority/DGAP had neither
mandate nor do they meddle with the suppliers' rights to
pricing/profits/maragins/trade. It was further submitted that Article 19
(1) (g) of the Constitution guarantees all the citizens the right to
freedom of trade and commerce and Section 171 of the act or the
rules 126, 127 and 133 made thereunder nowhere infringes upan

this Fundamental Right,
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vii. That the procedure adopted by the Respondent for quantifying the
amount of profiteering was not accepted because a standardized
methodology had been adopted in respect of construction sector by
the DGAP. The Authority vide exercise of it's power delegated to it
the Rule 126 had notified the Methodology & Procedure vide
Notification dated 28.03.2018 which was also available on its
websile. However, it was submitted thal no fixed/uniform
mathematical methodology could be determined for all the cases of
profiteering as the facts and circumstances of each case as well as
the nature of goods or services supplied in each case differ.
Therefore, the determination of the profiteered amount had to be
computed by taking into account the particular facts of each case.
The compuiation of commensurate reduction in prices was pusely a
mathematical exercise which was based upon the above
parameters and hence it would vary from product {o product and
therefore no fixed mathematical methodology could be presciibed
to determine the amount of benefit which a supplier was required
pass on to a recipient or the profiteered amiount, As stated above,
the “Methodology and Procedure” had been nolified by the
Authority vide his Notification dated 28.02.2018 under Rule 126 of
the CGST Rules, 2017 However, one formula which fits all cannat
be set while determining such a "Methodology and Procedura” as
the facts of each case were different. The facts of the cases relating
to the Fast Moving Consumer Goods (FMCGS), restaurants,
construction and cinema houses was completely different and
therefore, the mathematical methodology employed-in the case of
one sector could not be applied in the other seclor otherwise |t
weuld result in denial of beneiit lo the eligible recipients. Therefore,
the methodelegy and procedure adopted in the Instani .case was

within the confines of law.
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vili.  That there was no dispute about the fact that the Respondent was
eligible to recover the amount of tax paid by him from his
customers. However, the issue involved in the case was not about
recovery of tax paid by the Respondent. The issue involved was
that the Respondent did not pass on the benefit of additional ITC
which he availed, to the customers. The contention made by the
Respondent in this Para was insufficient to state thai the Section
171 of the CGST Act, 2017 could not be applied to this project.

ix.  That all the figures including that of total salable area taken in
Report were based on the data/documents submitied by the
Respondent during the course of investigation

x. That the escalation clause had not been considered while
computing the benefit of additional ITC and even the Gowt. pays
extra amounts to the contraclor for the increase in the prices of
cement, steel etc. Further, as per Section 171 of the CGST Act.
2017, any reduction in rate of tax on any supply of goods ar
services or the benefit of ITC shall be passed on to the recipient by
way of commensurate reduction in prices. Thus, the increase in
cost; on account of factors other than the output tax rate or input
tax credit, could not be ofise! against the benefit tc be passsd on
due to increased availability of input tax credit. Moreover, if the
input costs incurred on account of higher tax ‘incidence had
increased in the posit GST periud, the effect of such Increase was
neutrzlized by the availability of input tax credit. The profiteering
had been computed strictly in terms of Section 171 of the CGST
Act, 2017. No factors including escalation, Inflation or cost had
been considered while computing the amount of profiteering.

xi. That the Respondent had quoted the “The Price Control and Anti-
Profiteering (mechanism io determine unreasonably hig__h profit)

Requiations, 2018" of Malaysia. However, every tax jurisdiction and
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statute was distinct and unique and thus, the procedure and the
definitions adopted in Malaysia waere not relevant to the present
proceedings. The profiteering had to be determined in accordance
with Section 171 of the CGST Act, 2017 and Chapter XV of the
CGST Rules, 2017. The Judgment quoted by the Respondent in
the matter of "Delux Vines vs State of AP" passed by the Hon'ble
High Court of Andhra Pradesh was not applicable in the present
case because of two reasons. One, the Judgement pertains to
Section 14-B(1) of the AP GST Act, 1957, whereas the present
case deals with Section 171 of the CGST Act, 2017. Secondly, as
per the judgement, the expressions 'prevailing market prices’ and
‘abnormally low' cannot be given effect to as the same had not
been prescribed by the legislature.

i That the "Methodology and Procedure” had been notified by this
Authorily vide its Nofification dated 28.03.2018 under Rule 125 of
the CGST Rules, 2017. The main contours of the ‘Procedure and
Methodology for passing on the benefits of reduction in the rate of
tax and the benefit of ITC was enshrined in Section 171 {1) of the
CGST Act, 2017 Itself which states that “Any reduction in rate of tax
on any supply of goods or services or the benefit of ITC shall be
passed cn to the recipient by way of commensurate reduction in
prices.” It was clear from the perusal of the above provision that it
mentions “reduction in the rate of lax on any supply of goods or
services" which does not mean that the reduction in the rate of tax
was to be taken at the level of an entity/group/company for the
entire supplies made by it. Therefore, the benefit of tax reduction
had to be passed on at the level of each supply of Slock Keeping
Unit (SKU} to each buyer of such SKU and in case it was not
passed on the profiteered amount had to be calculated on each

SKU. Each customer was entitled to receive the bhenefit of tax
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reduction or benefit of additional ITC on each product purchased by
him, The word “commensurate” mentioned in the above Section
gives the extent of benefit to be passed on by way of reduction in
the prices which has to be computed in respect of each product
based on the tax reduction as well as the existing base price (price
without GST) of the product The computation of commensurate
reduction in prices is purely a mathematical exercise which is
based upon the above parameters and hence it would vary from
product to product and hence no fixed mathematical methodology
could be prescribed to determine the amount of benefit which a
supplier was required fo pass on to a recipient or the profiteered
amount., However, to give further clarifications and to elaborate
upon this legislative Intent behind the law, the Authority has been
empowered to determine/expand the Procedure and Methodology
in detail.

xiii. However, one formula which fits all cannot be set while determining
such a "Methodology and Procedure” as the facts of each case are
different. In one reai estate project, date of start and completion of
the project, price of the house/commercial unit, mode of payment of
price, stage of completion of the project, timing of purchase of
inputs, rates of taxes, amount of ITC availed, total saieable area,
area sold and the taxable turnover realized before and after the
GST Implementation would always be different than the other
project and hence the amount of benefit of additional ITC to be
passed on in respect of one project would not be similar to another
project. Issuance of Occupancy Certificate/ Completion Certificate
would also affect the amount of benefit of ITC as no such benefit
would be available once the above certificate was issued,

Therefore, no set parameters could be fixed for determining
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methodology to compute the benefit of additional ITC which would
be required to be passed on to the buyers cf such units.

Xiv, Further, the facts of the cases relating to the Fast Moving
Consumer Goods (FMCGs), restaurants, construction and cinema
houses are compietely different and therefore, the mathematical
methodology employed in the case of one sector could not be
applied in the other secler otherwise it wouvid result in denial of the
benefit to the eligible recipients. Moreover both the above benefits
have been granted by the Central as well as the State
Governments by sacrificing their tax revenue in the public interest
ard hence the suppliers are not required to pay even z single
penny from their own pocket and hence, they have to pass on the
above benefits as per the provisions of Section 171 (1).

7. Further, the DGAP’s clarifications dated 15.10.2020 were supplied {o the
Respondent and the Applicant No. 1 to fiie their rejoinder/submissions,
The Respondent has submitted his rejoinder on 18.11 2020 against
DGAP's clarifications wherein he has reilerated his earlier submissions
dated 06.07.2020 and 05 10.2020.

8 Personal hearing via video conterencing in the matier was held on
15.02.2021. Same was attended by Sh. Ramachandra Murthy, Advocate
and Sh. C.H. Balakrishna, Represenlative for the Respondent. During the
personal hearing the Respondent reiterated his arguments based on his
written submissions dated 086.07.2020, 05102020 and 18.11.2020 and
also requested to file additional submissions. The Respondent vide lelter
dated 18.02.2021 has filed additional submissions vide which he slated -

i.  That he had not availed any VAT credit, as he was naot eligibie to
take the VAT credit, and had opted to pay under tha Compasition
Scheme. He had availed only Cenvat credit of Service Tax.

ii. That he had transferred the GST benefil to the cusiomers during

the final payment/iregistration. Out of total 118 units booked/allotted
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10.

as on 30.06.2017, he had already passed on the benefit by way of
credit to their account or paid directly to 105 custorners (73 units
registered and 32 units yet to register) and 11 customers had
cancelled their booking of units.
The proceedings in the matter could not be completed by the Authority
due to lack of required quorum of Members in the Authority during the
period 29.04 2021 till 23.02.2022 and the minimum quorum was restored
only w.e.f, 23.02.2022 and hence the matter was taken up fer further
proceedings vide Order dated 24 02.2022 and the Respondant and the
Appiicant No. 1 were given opportunity for personal hearing in the matter
on 01.04.2022. The hearing, held on 01.04.2022 via video conferencing,
was attended by Sh. Anil Kumar Kota, Applicant No. 1 in person, Sh.
Manoj Kumar, Assistant Commissjoner represented the Applicant No. 2
and Sh. Ramachandra Murthy, Advocate and Sh. C.H. Balakrishna,
Representative, appeared for the Respondent. During the hearing, Tha
Applicant Ne. 1 has orally stated that he has not received the total amount
of profiteering which was established by the DGAP in his Report dated
23032020 and the Respondent was directed fo file his additional
submissions with the complete list of homebuyers. The Applicant No. 1
was also directed lc file his writien submissions.
The Respondent has filed his submissions en 04.04.2022 vide which he
has inter-alia stated:-
i That the method followed by the DGAP in his report dated
23.03.2020 was not correct and it was not having any legal sanctity.
il, That the DGAP had arrived at the ratio of ITC claimed by the
Respondent with regard to the tumovers received by the
Respondent during the pre GST period and post GST peried ard
then arrived at the alleged additional benefil of ITC from pre-GST
period to post GST pericd. In this process, the DGAF had

considered pre-GST figures for & period of 15 months from April,
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2016 to June, 2017 and considered post GST figures for a period of
24 months from July, 2017 to June, 2019. It was submitted that in
the case of long tenure projects i.e. construction of complexes eic.,
ITC varies based on the construction progress of the project and it
was in no way connected to the sales turnover. It was submitted
that even though there was no booking of flats, construction was
required to be continued by using inputs and input services and the
sale income would be received only with regard to the apartments
booked by the prospective buyers. It was submitted that both of
them were not inter dependent and hence ratio between these two
figures could not be basis at all to compare two different periods
particularly in his case, the pre-GST period of 15 months was not
comparable with the post-GST period of 24 months.

i, That the DGAP had to arrive at the figure which represented the
quantum of input tax which was not able to be utilized by the
Respondent during the pre-GST period towards set off against the
outputl tax liability, which was eligible during the post GST period.
No such attempt was made in the Report. It was submiited that the
guantum of ITC which was not able to be utilized for payment of
output tax liability only would be added to the basic cost of
construction and thereby this amount becomes part of sale price. It
was submitted that during the pre GST regime, he was not able to
utiiize the ITC relating to VAT, Central Excise Duty component in
the value of materials purchased for use in the prcject against the
outpul tax liability as we was under composition scheme under the
VAT Act and hence these amounts were only to be identified as
VAT and Central Excise Duty subsumed into GST and this GST
was now eligible for taking credit and offsetting against the output
tax liability. It was submitted that such quantum of tax which was

not available as ITC during the pre GST regime was to be
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calculated and it was to be transferred to the buyers of the flats who
booked the flats prior to the GST regime.

v, That after the introduction of GST Act, he had taken a report from
an independent Chartered Accountant firm, M/s DSRK &
Associates, Hyderabad about the quantum of tax benefit that was
required to be passed on lo the existing customers who booked the
flats and credited the same to the respective customers and this
benefit was passed on to them at the time of registration of the
flats. It was submitted that he had already shared this report with
the DGAP and also with this Autharity.

v. That in view of the above and the writien submissions already
submitted he submitted that the quantum of the amount arrived at
by the DGAP was not correct as it was not properly calculated
based on the different elements as mentioned above and since he
had already passed on the benefit to the exisling customers who
booked the flats prior to GST regime i.e. prior to 1st July, 2017 by
way of giving credit to their account and received the net balance
consideration after this adjustment at the time of registration of the
apariments, he prayed to this Authority to drop further action in this
regard.

11. This Authority has carefully considered the Report filed by the DGAP, all
the submissions and the documents placed on record and the arguments
advanced by the Respondent and the submissions of the Applicants on
record. On examining the various submissions, the Authority finds and
directs as follows:-

i The Respondent vide his submissions dated 06.07.2020 has
submitted that it has given the entire construction contract of the
project to M/s. |UM (India) Infrastruciure Limited and the
Respondent has nof purchased any construction material for use in

this project, It was submitted by the Respondent that [JM (India)
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Infrastructure is exempt from VAT liability and he is liable to pay
Service Tax @ 6% which is charged and coliecied from the
Respondeni during the pre GST period. It was also submitted that,
during the said period, the Respondent was eligible to claim ITC of
the entire amount of Service Tax charged by M/s. |JM (India)
Infrastructure Limited to the Respondent as the said amount has
been paid to him, Similarly, during the GST period M/s. |JM (india)
Infrastructure Limited charged GST @ 18% to the Respondent
which has been paid by the Respondent tc Mis. |JM (India)
Infrastructure Limited and the Respondent is entitled to claim ITC of
the same and it can adjusl this ITC againsl the output tax ecliected
from the customers, It is claimed that, in this process whatever
amount has been paid by the Respondent towards iax, whether
Service Tax or GST, the Respondent is eligible lo recover the same
amount from its customers as customers are the ultimate
coensumers who are to bear the tax component in the supply of
services. [t is therefore submitted that the Respondent has not
made any profit out of this input tax credit amount becauss
whatever amount of tax has been paid by it to its supplier of
service, such amount has been claimed as ITC and it cannot be

said that the Respondent had made undue orefit in this process.

ii. With respect to the above contention of the Respondent, this
Authority finds that profiteered amount (if any) in the said project
i.e. "Raintree Park™ and the beneficiaries, if any to whom such
amount needs to be passed on, cannol be determirsd under
Seéction 171 of the CGST Act, 2017 untii the infermation relating io
the Cenval/ITC availed and ulilised -by M/s. M (India)
Infrastructure Limited in the pre and post GST in relation to ths
Project “Raintree Park" is collected and investigated to  first

determine the benefit of ITC, if any. accruing to M/s. M (India)
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Infrastructure Limited. It is necessary for .the DGAF to aEu issue
Naotice to and investigate M/s. UM (India) Infrastruciure Limited
because the entire construction of the said project i.e: supplying
construction services was done by M/s. IUM (India) Infrastructure
Limited as per the provisions of the Service Tax and GST laws and
such supply was made to the present Respondent and the lalter
had made supply o his customersirecipients in consequence of
being recipient of such supply from M/s. IUM (India) Infrastructure

Limited in this project.

iii. During such investigation the DGAP must examine as to whether
M/s. LM (India) Infrastructure Limited is passing on the benefit of
ITC to the Respondent, who in turn would pass-on such benefit to

its homebuyers/customersirecipients of supply.

iv.  Therefore, without going into the merits and the other submissions
made by the Respondent and the Applicants at this stage, this
Authority finds this case must be reinvestigated by the DGAF
based on the above observations of this Authority bv issuing
requisite notice to M/s. |JM (India) Infrastructure Limited In addition
to the present Respondent and consequently determine the
profiteered amount, if any. on account of availability of ITC te Mis.
UM (india) Infrastructure Limited and liability of such enlity to pass
on such benefit to the present Respondent/recipients of supply and
consequent liability of the present Respondent to pass on such

benefit to its customersirecipients of supply.

v.  Thus, we direct the DGAP fo reinvestigate the matter as per the
provisions of Rule 133(4) of the CGST Rules, 2017 and submit his

report before this Authority.

12 Further, fhe Hon'ble Supreme Cﬁurl, vide its Order dated 23.03.2020 in
Suo Moto Writ Petition (C) no. 3/2020, while taking sua«rnc;tb cogrizance
of the situation arising on account of Covid-19 pandemic, has extended
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the period of limitation prescribed under general law of limitatlion or any
other special laws (both Central and State) including those prescribed
under Rule 133(1) of the CGST Rules, 2017, as is cl.ear from the said
Order which states as follows:-

“A period of limitation in all such proceedings, imespective of the
limitation prescribed under the general law or Special Laws whether
condonable or not shall stand extended w.e.f. 15th March 2020 till
further order/s to be passed by this Court in present proceedings.”

Further, the Hon'ble Supreme Court, vide its subsequent Order dated
10.01.2022 has extended the period(s) of limitation till 28.02.2022 and the
retevant portion of the said Order is as follows:-

“The Order dated 23.03.2020 is restored and in continuation of he
subsequent Orders dated 08.03.2021, 27.04.2021 and 23.09.2021,
it is directed that the period from 15.03.2020 till 28.02.2022 shall
stand excluded for the purposes of limitation as may be prescribed
under any general of special laws in respect of all judicial or quasi-
judicial proceedings.”

Accordingly, this Order having been passed today falls within the limitation
prescribed under Rule 133(1) of the CGST Rules, 2017.

13. A copy each of this Order be supplied to the Applicants arjd the

Respondznt free of cost. File be consigned after completion.

Sd/-
{(Amand Shah)
Technical Member &

Chairman
Sd/- Sdi-
(Pramod Kumar Singh) {Hitesh Shah)
Technical Member Technical Member

Gerﬁ[‘ d Copy

(Dinesh Meena)
Secretary, NAA n,
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